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THE PALMAS ISLAND ARBITRATION 


By Puiuip C, Jessup 
Assistant Professor of International Law, Columbia University 


The recently concluded arbitration between the United States and the 
Netherlands relative to the ownership of the Island of Palmas, which resulted 
in the decision of the Permanent Court of Arbitration that this bit of terri- 
tory belongs to the latter country, involved points of interest to the inter- 
national lawyer out of all proportion to the importance of the res. In this 
respect it would of course be no novelty in the annals of national jurispru- 
dence. In addition to many interesting matters of arbitral procedure, the 
case involved most of the international substantive law of real property, if it 
may be so called. 

The island lies about 48 miles southeast from Cape San Augustin on the 
Island of Mindanao, the second largest island of the Philippine archipelago. 
A few miles further off to the southeast of Palmas Island are the Nanusa or 
Meangis Islands which belong to the Netherlands. The island in dispute is 
only two mileslong and three-quarters of a mile wide, has a population of about 
750 persons and seems to be of practically no strategic or economic value. 

The dispute arose in 1906. In that year Major General Leonard Wood, 
commanding the Department of Mindanao in the Philippines, visited Palmas 
Island in the course of a tour of inspection. Since the island lies about 
twenty miles inside the nearest point of the line laid down in the Spanish 
treaty of cession of December 10, 1898, General Wood was naturally sur- 
prised to find a Dutch flag flying. The State Department was informed 
and immediately made inquiry of the Netherlands Government. The latter 
replied that the island had been “tributary of native princes, vassals of the 
Netherlands Government,’’ since the time of the East India Company and 
that Dutch authority had constantly been exercised there.2 The American 
Government naturally turned to Madrid for explanations and was assured 
that the island had been Spanish on the basis of original discovery and a 
mass of cartographical and historical data.‘ Neither party being con- 
vinced of the soundness of the other’s title,‘ it was finally agreed that the 

' The text of the award is printed infra., p. 867. 

? Text of the note in American Memorandum, App. p. 134. The “‘Memorandum” is the 
first pleading filed in the arbitration. 

* Ibid., p. 138. The rest of the correspondence up to the signing of the arbitral agreement 
in 1925, will be found in subsequent pages of the same pleading. 
* The words ‘‘ownership”’ and “title” are used with full appreciation of their inaccuracy 
in international law, but the analogy of this case to private law cases of title to realty is 
striking. 
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matter should be referred to the Permanent Court of Arbitration at the 
Hague. 

The arbitration treaty was not actually signed until January 23, 1925. 
It contains some points of interest. The preamble refers to the existing 
general arbitration treaty between the parties (one of the so-called Root 
Treaties) and declares the dispute to be one of the type there envisaged. 
It expresses a desire to settle the difference on the basis of “ International 
Law and any applicable treaty provisions.” According to Article I of the 
treaty, the tribunal of the Permanent Court of Arbitration was to consist of a 
single arbitrator. M. Max Huber, then also President of the Permanent 
Court of International Justice, was selected by agreement.’ Although the 
treaty was signed several years after the Permanent Court of International 
Justice began to function, that negotiations and preliminary drafts antedated 
the existence of that tribunal. It would seem, however, that this controversy 
might readily have been submitted to the new court or to its Chamber of 
Summary Procedure, thus obviating the delays which have inevitably at- 
tended agreement upon the selection of a judge or judges from the old panel. 

It will be more conducive to an understanding of the facts involved and the 
general nature of the case, if its substantive aspects are considered first. 
Initially, however, certain observations may be useful. If our international 
judicial system were similar to that existing in courts of common law, much 
of this case would have been left to the jury. The questions of fact involved 
were extremely difficult and of great importance. The Island of Palmas lies 
in a geographic area abounding in small islands, many of them sparsely 
populated and still little known. The most recent maps teem with diver- 
gencies and errors. Moreover, cartographers have followed analogies of their 
native tongues, English, Dutch, Spanish, Portuguese, in spelling out native 
nomenclatures. The result is nearly chaotic. There is a suggestion of the 
difficulty in the fact that the arbitration officially concerned the “Island of 
Palmas (or Miangas),”’ since the two governments litigant never were in 
accord as to the true name. Much of the controversy accordingly turned 
upon the identity of places mentioned in ancient maps and records. The 
United States, for example, argued that even if certain acts of Dutch 
authority had actually been performed, they had occurred on some other 
island erroneously identified with Palmas (Miangas) and that they were 
accordingly wholly irrelevant. Such were the difficulties in locating certain 
islands involved that the arbitrator resourcefully suggested that they might 
have disappeared in one of the earthquakes which frequently occur in those 
regions! ® 
Following the Memorandum of the United States, it is found that the 


5 It was provided that in case of failure to agree upon an arbitrator, the choice should be 
left to the President of the Swiss Confederation, who might very probably have selected the 
same distinguished jurist. 

Award, p. 48 (infra, p. 901). 
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American claim rested upon several bases. The claim was, of course, deriva- 
tive and was based on that of Spain. It was naturally insisted by the 
Netherlands and admitted by the United States that the cession in the 
Treaty of Paris was utterly void unless Spain had title to the island in 1898." 
The American argument, therefore, was directed toward establishing a 
Spanish title prior to 1898. There was indeed some discussion of events 
subsequent to that year and they will be touched upon below. 

The American Memorandum alludes first * to historical and cartographical 
evidence, apparently for the purpose of demonstrating that it had commonly 
been assumed over several centuries by men of learning, that Palmas Island 
was a Spanish possession. Historical works and maps cannot, of course, 
create a title, but in a case of this kind where all direct information is frag- 
mentary, they may be of great value as indicating a general acquiescence in a 
pre-established claim of title. The arbitrator, however, for some reason 
which is not clear to the present writer, seems to have found it unnecessary 
or undesirable to attach much importance thereto. 

Fundamentally, the United States argued that Spain obtained an original 
title by discovery.® The arbitrator considered that the original discovery 
was proved to have been made by the Spanish or Portuguese (the two 
countries being then united) and not by the Dutch.’° The United States 
argued that “‘the effect of the act is to be determined by the law of the time 
when it was done.’ It was conceded that discovery in the twentieth 
century did not have the same consequences as discovery in the sixteenth 
and seventeenth centuries. It was maintained that in the early period title 
based on discovery was of “unquestioned validity.”"* In support of this 
contention the United States cited numerous authorities, but not all of these 
seem to establish that even in the sixteenth century absolute title was secured 
by bare discovery without possession or occupation. The Netherlands 
Counter-Memorandum “ stressed the necessity for subsequent acts and was 
able to marshal a considerable array of authorities in favor of their view.” 

Neither the parties nor the arbitrator seem to have made use of Professor 
Goebel’s scholarly researches in his Struggle for the Falkland Islands.“* For 
the sake of the historical value of the case, this cannot but be considered a 

’ The arbitrator’s full exposition of this point seems hardly necessary in view of the express 
admissions at pp. 11 and 29 of the Further Explanations of the United States. It seems 
slightly misleading to speak of the American alleged title as being “‘immediately founded” 
on cession. (Award, p. 22 linfra, p. 879].) While this is doubtless true, it is immaterial and 
was never stressed in the American pleadings. 

§ At pp. 19-51. * American Memorandum, p. 51 ff. 

° Award, p. 25 (infra, p. 882). Netherlands Counter-Memorandum, p. 13. 

" American Memorandum, p. 51, citing Westlake, Int. Law (1910), Part I, p. 114, and 
Sec. of State Upshur in 1843 (I Moore’s Digest, p. 259). 

2 Ibid., p. 53. 183 See ibid., pp. 51-60. M4 pp. 13-20. 

'® Particularly effective are the extracts from the British Case in the Guiana boundary 
arbitration. Ibid., pp. 18-20. 

© Yale University Press, 1927. 
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great misfortune, since Dr. Goebel has produced the first thorough study of 
the ancient doctrine of discovery on the basis of a careful examination of the 
early manuscripts and records, studied in the light of an equally thorough 
analysis of the applicable principles of the Roman Law. The whole of his 
second chapter is pertinent but it cannot be fully set forth here. In brief his 
conclusions may be taken from the following statement in the foreword: 
In respect, however, of the doctrine that the mere discovery of a new 
land can give rights of sovereignty, the results of this survey are presented 
in some detail. The author believes he has demonstrated beyond a 
doubt that this theory is baseless in law and in fact, and entirely at 
variance with the principle of Roman law upon which, through the 
efforts of Spain, the international law relating to the acquisition of 
sovereignty was founded. The author trusts that these results will once 
and for all put an end to the frivolous and uncritical acceptance by law 
writers of the idea that discovery can give any shadow of right, and that 
they will move historians to abandon the fantastic picture of Spain 
seeking to exclude the rest of Europe from the new world by setting up 
merely a right of discovery to regions which she did not in fact control. 
(p. xii). 

These conclusions are fully born out, inter alia, by the quotations from the 
various authorizations of the Spanish Crown to the early voyagers who sailed 
the unknown seas on its behalf. Of special interest is the evidence that the 
word “‘discover”’ (invenire) became a word of art with a meaning other than 
that now commonly attributed to it; for example, Charles V of Spain 
instructed his Ambassador Juan de Zuniga in 1523, relative to Portuguese 
claims to the Moluccas, that “it was evident that to find required possession, 
and that which was not taken or possessed could not be said to be found, 
although seen or discovered.’’"’ Similar are the quotations from Grotius’ 
Mare Liberum: “‘to discover a thing is not only to seize it (usurpare) with 
the eyes but to take real possession of it. The grammarians accordingly use 
discover (invenire) and occupy (occupare) as having the same meaning”’; 
and Gryphiander in his Tractatus de Insulis (1623), who develops the same 
thought.'§ 

Nevertheless, although the United States laid much stress on the rights 
formerly derived from bare discovery, the failure of this claim would not be 
fatal to its case as presented.'® 

The arbitrator does not seem to have flatly committed himself on the 
nature of the rights formerly arising from discovery. He takes up as two 
hypotheses, the theory of absolute and that of inchoate title. Under either 
theory he believed Spanish title in 1898 was not proved. Under the second 
hypothesis he believed Spain had not perfected her rights within the requisite 

? Goebel, Struggle for the Falkland Islands, p. 96. 

18 Tbid., p. 117. 

1® This point will later be adverted to in discussing contiguity or geographic propinquity, 
infra, p. 742. In any event, the American statement is expressive of what has hitherto 
generally been considered the law on the subject of discovery. 
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reasonable time and that in any case, even if the inchoate title persisted, it 
could not prevail over ‘‘the continuous and peaceful display of authority by 
another state.’’?° 

As to the first theory, that of absolute title by discovery, the arbitrator 
developed his interesting theory of “‘intertemporal law.” As already noted, 
the United States contended that the original Spanish title based on dis- 
covery in the sixteenth century must be evaluated on the basis of the then 
existing rules of international law. This was generally conceded by the 
Netherlands, although they stated that ‘‘no generally recognized principles 
of international law can be said to have existed in those remote periods of 
history.’”’*! But the Dutch Government went further. It was alleged that 
‘a title to territory is not a legal relation in international law whose existence 
and elements are a matter of one single moment . .. the changed con- 
ceptions of law developing in later times cannot be ignored in judging the 
continued legal value of relations which, instead of being consummated and 
terminated at one single moment, are of a permanent character.’ 

This view was accepted by the arbitrator. Judge Huber says* that 
‘‘a distinction must be made between the creation of rights and the existence 
of rights. The same principle which subjects the act creative of a right to 
the law in force at the time the right arises, demands that the existence of the 
right, in other words its continued manifestation, shall follow the conditions 
required by the evolution of law.” International law in the nineteenth 
century, he continues, laid down the principle, already nascent, that “‘oc- 
cupation”’ as a basis of a claim to territorial sovereignty, must be effective. 
To quote further (and it must be remembered that the arbitrator is here 
following the hypothesis that discovery gives not merely an inchoate but an 
absolute title) : 

It seems therefore incompatible with this rule of positive law that 
there should be regions which are neither under the effective sovereignty 
of a State, nor without a master, but which are reserved for the exclusive 
influence of one State, in virtue solely of a title of acquisition which is 
no longer recognized by existing law, even if such a title ever conferred 
territorial sovereignty. For these reasons, discovery alone, without any 
subsequent act, cannot at the present time suffice to prove sovereignty 
over the Island of Palmas (or Miangas); and in so far as there is no 
sovereignty, the question of an abandonment properly speaking of 
sovereignty by one State in order that the sovereignty of another may 
take its place does not arise. 

To deal for a moment with the last sentence, it may be remarked that 
there seems to be a non sequitur. The hypothesis is the original existence of 

** Award, p. 28 (infra, p. 884). 

* Netherlands Counter-Memorandum, p. 21; ¢f. Goebel, op. cit., pp. xi and 64. 

* Netherlands Counter-Memorandum, p. 21. Cf. the usual doctrine that a boundary 
treaty or treaty of cession is an executed contract, settled in effect, and that therefore such a 
treaty is not affected by war. 

* Award, p. 27 (infra, p. 883). 
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sovereignty or title by discovery. If it once existed, the question of aban- 
donment would be pertinent, especially since the newrule of international law 
is said to have arisen only in the nineteenth century and the Dutch claims 
antedated this period. One must assume the meaning to be that abandon- 
ment is irrelevant because the original sovereignty (under the hypothesis) 
ceased to exist by virtue of the principle of ‘‘intertemporal law.’”’ This 
concept has important implications far more extensive than the limits of 
Palmas Island. 

For the sake of clarity, the principle thus enunciated may be applied to 
another state of facts. Assume that State A in a certain year acquires 
Island X from State B by a treaty of peace after a war in which A is the 
victor. Assume Island X is a barren rocky place, uninhabited and desired 
by A only for strategic reasons to prevent its fortification by another Power. 
Assume that A holds Island X, but without making direct use of it, for two 
hundred years. At the end of that time suppose that the development of 
international morality has so far progressed as to change the previous rule of 
international law and that the new rule is that no territory may be acquired 
by a victor from a vanquished at the close of a war. Under the theory of 
“intertemporal law” as expounded, it would appear that A would no longer 
have good title to Island X but must secure a new title upon some other basis 
or in accordance with the newrule. Such a retroactive effect of law would be 
highly disturbing. Every state would constantly be under the necessity of 
examining its title to each portion of its territory in order to determine 
whether a change in the law had necessitated, as it were, a reacquisition. 
If such a principle were applied to private law and private titles, the result 
would be chaos. Title insurance would be an impossibility. The subject 
takes on a serious importance because of the fact that international jurists 
are at the present time greatly concerned with the propriety of certain 
governmental acts alleged to be destructive of property rights. The Mexi- 
can land and petroleum laws and the Rumanian agrarian reform are perhaps 
the most familiar examples. It seems doubtful whether Judge Huber in- 
tended to sanction the theory that land titles, valid under pre-existing 
national laws, can be wholly disregarded (7.e., confiscated) if a new system of 
land tenures is instituted by the state. Such, however, would be a logical 
corollary of the theory of intertemporal law as applied in the award.™ 

However, the adoption of this theory is not essential to the arbitrator’s 
ultimate conclusions. If discovery, even in the sixteenth century, gave only 
an inchoate right to be perfected by subsequent acts, as Judge Huber con- 
siders in his second hypothesis, it would remain to determine whether such 


* The writer does not intend to express here an opinion upon the merits or the facts in- 
volved in the Mexican or Rumanian question. The Mexican Government has, it will be 
recalled, contended that American property owners in Mexico were under a misapprehension 
as to the nature of the rights accorded to them by the Mexican law in force at the time when 
the properties were acquired. 
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subsequent acts by Spain had been proved. A word should, nevertheless, 
be said with regard to the principle of abandonment. 

The United States properly insisted that an essential element of abandon- 
ment is the intention to abandon (animus derelinquendi).”» This was certain- 
ly the theory of the Roman law.** After abandonment, the object became 
res nullius and could be acquired by any one else. It was important for the 
purpose of the present arbitration that this legal situation be distinguished 
from the case of a prescriptive title which involves the knowledge of the 
antecedent owner.2”? The acts relied on by the Netherlands, if taken as 
proved with regard to the Island of Palmas, would be perhaps sufficient 
if Spain had abandoned the island, but there is no proof of Spanish 
abandonment or of Spanish knowledge of the alleged Dutch “occupation.” 
The Netherlands Government failed to make this distinction, and while 
denying the necessity for proving an abandonment, contended that the 
animus was not an essential element thereof. No authorities for this posi- 
tion were advanced.*8 The whole abandonment argument is barely noted 
in the Award.?® If Spain had an “inchoate” title only, it would be a 
nice question to determine how far the above doctrines would be appli- 
cable. 

The United States also rested the Spanish claim partly on certain inter- 
national agreements. The American interpretation of some of the treaties, 
especially the Treaty of Miinster, was contested by the Netherlands and 
these latter views were sustained by the arbitrator.*° These matters were 
important to the actual case because the arbitrator lays stress upon the 
peaceful nature of the Dutch acts of occupation, whereas the United States 
argued that if performed at all on Palmas, they were in direct violation of 
treaty stipulations. As a matter of general interest, however, this point is 
relatively unimportant. 

It is interesting to note briefly the discussion of the effect of the Papal 
Bulls of the fifteenth century. The United States was careful not to attrib- 
ute definitive force to the Bulls but they did point out that they should be 
regarded in the light of their contemporary history.*t The Dutch Govern- 
ment remarked that the “very existence [of the United States] is a living 
denial of the continued legal value” of the Bull of Pope Alexander of 1493 
which sought to apportion the new world between Portugal and Spain. 
They called attention to the guarded terms in which the American reference 


** American Memorandum, pp. 98 ff. 2% Cf. Goebel, op. cit., pp. 412 ff. 

2? See infra p. 744, for discussion of prescription in international law. 

*® Netherlands Counter-Memorandum, pp. 36-39. 

*® See Award, p. 33 (infra, p. 888). This may be due to the weakness of the Dutch 
evidence on the point. 

*° See American Memorandum, pp. 62 ff.; Netherlands Counter-Memorandunm, pp. 23 f.; 
Award, pp. 28 ff. (infra, pp. 884 ff.) 

* See American Memorandum, pp. 60-62, and an interesting passage there quoted from 
the Venezuelan Counter-case in the British Guiana Boundary Arbitration. 
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was couched and cited a few authorities in an appendix. The arbitrator 
seems properly to have considered this a matter of minor importance. 
Probably the only importance to be attributed in this case to the famous 
Bull is its aspect as an additional item of historical evidence showing Spain’s 
general interest and activity in that area. 

One other legal principle set forth in the American Memorandum deserves 
attention. The arbitrator seems to have misapprehended the American 
theory, since he suggests that the United States definitely based a claim to 
sovereignty on the principle of contiguity. On the contrary, it is stated in 
the American Memorandum: 

Perhaps it may be said that definite comprehensive rules of inter- 
national law have not been formulated with regard to the rights accruing 
to a nation by reason of the geographic situation of territory. .. . 
However, attention may be drawn to some principles which have been 
laid down by writers, principles to which importance has been attached 
in international transactions. (p. 111) 


The strict theory of contiguity may be expressed in the words of Barto- 
lus:™ “For the islands which are not very distant from the province we say 
belong to the said province, as is the case with the Italian Islands. Iholda 
moderate distance to be one hundred miles.”’ 

The United States, however, did not go sofarintheircontentions. Indeed, 
they were practically estopped from doing so by the opposing statement of 
Secretary of State Webster in 1852 when disputing the Peruvian claim to the 
Lobos Islands.* The American position, for which there seems to be con- 
siderable authority, was roughly as follows: there being a paucity of evidence 
of actual Spanish exercise of authority on Palmas Island, it is proper to take 
into account the fact that this island is one part of the geographical unit 
known as the Philippine archipelago; Spain’s title over the archipelago is 
clear, and in the absence of contrary evidence, it must be assumed that her 
occupation and control of Mindanao and the other islands included Palmas 
Island. In other words, this part of the American argument is closely bound 
up with the apt quotation from the Venezuelan argument in the British 
Guiana Boundary Arbitration which was set forth at length in that part of 
the Memorandum which deals with discovery and occupation.* The 

#2 Netherlands Counter-Memorandum, p. 9 and App. B, p. 86. A thorough and very 


interesting account of the effect of the Papal Bulls, their general acceptance in the fifteenth 
and sixteenth centuries by the Catholic countries, and the disregard of the Protestant states, 
is to be found in Goebel, op. cit., pp. 79 ff. 

83 See Award, pp. 14, 60 and 39-40 (infra, pp. 881, 893, 910). 

* In his Tractatus de Insula, quoted in the American Memorandum at p. 112. Cf. Goebel, 
op. cit., pp. 74-76. See also the view of Gryphiander cited by Goebel in note 212, p. 118, 
and cf. ibid., p. 419, where the principle of territorial contiguity or propinquity is properly 
described as ‘‘a rule complementary of the rule of occupation.” 

% This statement was quoted by the Netherlands in their Counter-Memorandum, p. 43. 
This case might, however, be distinguished by the period in which it arose. 

* American Memorandum, pp. 101-102. 
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Venezuelan Government there developed with adequate examples, the sound 
rule that occupation to be effective need not extend to every nook and corner 
of the territory. It was noted that down well into the nineteenth century 
one could have traversed vast areas of American and Canadian wilderness, 
seeing no white man and constantly being in danger of unsubjected savages. 
It was recalled that in 1870 the Australian interior was practically un- 
known though the English had “occupied” that continent for over a cen- 
tury. New Zealand, similarly, had in 1843 a European population of only 
13,000 collected in a few centers, though the area was over 100,000 square 
miles. 

In like manner, the American argument suggested, rather tentatively 
indeed,*’ that they obviously could not show specific acts of Spanish ad- 
ministration in every inch of the Philippines, but that it was sufficient merely 
to show the occupation and control of the unit. 

It seems that the Government of the Netherlands was not willing to com- 
bat the proposition thus stated. Their argument on this point was rather 
directed toward destroying the straw man of strict title based on contiguity 
and, more pertinently, toward proving that on the basis of geographical and 
geological evidence, Palmas could not be considered part of the Philippines 
any more than part of the Nenousa (Dutch) Islands, from which it was only 
six miles more distant.*® 

The arbitrator, as has been noted, seemed to misapprehend the exact 
nature of the American argument on geographic propinquity, but he did 
admit that a group of islands may form “in law a unit, and that the fate of 
the principal part may involve the rest.’’ It is hard to follow, however, 
Judge Huber’s subsequent distinction in this respect between the original 
taking of possession “ which can hardly extend to every portion of territory, 
and, on the other hand, the display of sovereignty as a continuous and pro- 
longed manifestation which must make itself felt through the whole terri- 


*’ The argument on this point is not grouped with the principle contentions of the United 
States, but is placed at the end of the Memorandum following the rebuttal of the Dutch 
contentions. 

** It does not seem appropriate in this article to weigh the relative merits of the mass of 
evidence supplied by both parties on this and similar points. The Netherlands relied mainly 
on geological and other scientific data, whereas the United States depended on historical and 
eartographical evidence. It would seem that for political purposes and where one seeks an 
actual rather than an ideal grouping, the latter type of evidence is more valuable. The 
Dutch arguments (Counter-Memorandum, p. 32) relative to the weakness of the Spanish 
hold on the savage Moro tribes of Mindanao, strengthen as much as weaken the Spanish 
claim to Palmas, since despite the fact that the authority of Spain was not clearly demon- 
strated at all times and in all parts of this large island, the Spanish title thereto is not in dis- 
pute. There are many regions in the world where small islands off shore are fully recognized 
as belonging to the littoral state though no acts of authority are actually displayed over long 
periods. It is, to be sure, an added difficulty when the island is as much as forty or fifty 
miles from one shore and not much further from other land. In such a situation cartograph- 
ical and historical data would seem to be very important. 
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tory.”’*® The examples above cited seem to negate the essential necessity of 
this latter part of his statement. Judge Huber, however, was dealing with 
this argument in the light of his conclusion that the Dutch had proved 
“continuous and peaceful display of state authority during a long period of 
time” on Palmas Island,*® and under this hypothesis control implied from 
geographic propinquity undoubtedly should not prevail. 

Turning to the Netherlands Memorandum, it seems that that government 
relied basically on a theory of occupation—quaere, whether the claim was 
really one of prescriptive title*“—as evidenced by political contracts entered 
into between the East India Company and certain native chieftains or 
princes. ‘Two points of general interest are thus involved: the international 
effect of acts of the great trading company and the international validity of 
contracts with the natives. Underlying the whole of the American ob- 
jections was the question of the identity of Palmas Island with islands 
variously styled Miangis,”’ “‘Mayages,” “‘ Meangis,”’ ‘“‘ Miangas,”’ ‘‘ Mean- 
gas,’ etc. It was the theory of the United States that most of the Dutch 
references were to the “‘Meangis Islands” which were identical with the 
Nanusa Islands, a group concededly belonging to the Netherlands. This 
was one of the chief factual difficulties already mentioned and the present 
writer will not presume to take the réle of jury or scientific expert. The 
confusion created by this use of variegated nomenclature is almost indes- 
cribable. The writer has had difficulty, however, in reconciling the arbi- 
trator’s distrust of the American cartographical evidence® with his later 
reliance on some of the maps produced by the Netherlands.“ 

The American Government denied that the Dutch East India Company 
could acquire any title good in international law and further denied that such 
title could be acquired from native chiefs.“ The arbitrator states that 
“The acts of the East India Company . . . in view of occupying or colo- 
nizing the regions at issue in the present affairs must, in international law, 
be entirely assimilated to acts of the Netherlands State itself.’”’* This seems 
to be rather a sweeping statement, for despite the broad powers conferred in 

39 Award, p. 40 (infra, p. 894). Cf. ibid., p. 58 (infra. p. 908), where the arbitrator de- 
clares regarding manifestations of Dutch authority that in such a region such manifestations 
“cannot be expected to be frequent.”’ 

«© Award, p. 60 (infra, p. 910). But cf. infra, p. 745. 

“ See infra, p. 748. * Award, pp. 36-38 (infra, pp. 891-893). 

* Tbid., pp. 46-47. Despite the difficulties arising from slight differences in spelling, the 
arbitrator, in another connection, considered it unimportant that the Netherlands Govern- 
ment submitted certified copies of certain documents instead of facsimiles. Without imput- 
ing any insincerity to the Netherlands, it is difficult to agree with Judge Huber that “ There 
is no reason to suppose that typographical errors in the reproduction of texts may have any 
practical importance for the evidence in question.’’ Award, p. 42 (infra, p. 896). For 
analysis of the Dutch evidence see ibid., pp. 46-49 (infra, pp. 902-907). 

“ American Memorandum, pp. 104 ff. For the full development of the Dutch contentions 


see their Counter-Memorandum, pp. 49-57. 
“ Award, p. 44 (infra, p. 897). 
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the company’s charter, it was essentially a private and not a governmental 
organ. It would seem sounder to follow the analogy suggested by the 
arbitrator’s characterization of the contracts with the native chiefs. He 
admits that ‘‘they are not, in the international law sense, treaties or con- 
ventions capable of creating rights and obligations such as may, in inter- 
national law, arise out of treaties,’’ but “‘they are none the less facts of which 
that law must in certain circumstances take account.”’*” It seems clear that 
an original title could be created neither by virtue of the sole authority of the 
East India Company, nor by contracts with the natives, but either or both of 
these facts might be evidence of occupation by the Netherlands.‘* The 
discussion of “‘suzerain”’ and “ vassal”’ as indicative of a sort of feudal tenure 
is pertinent only as indicating a form of colonial administration. This 
seems to have been conceded by the Netherlands Government.*® Judge 
Huber suggests that this is equivalent to ‘“‘the so-called colonial protector- 
ate,” °° but such terminology tends too much to glorify the international 
status of these natives. 

The arbitrator properly points out that this system of control through 
native princes who were alleged to have been overlords of the Island of 
Palmas (Miangas), is dependent for its international validity upon the 
absence of pre-existing rights of other states.*' Obviously one state could 
acquire no rights in the territory of another through the medium of asserted 
overlordship of one of their own subject native chiefs. The importance 
attached by the arbitrator to these facts was thus inevitably based on his 
belief that Spain had no prior title. 

The Netherlands Government pointed to numerous contracts dating from 
1676 with the rajahs of Tabukan and Taruna, the alleged overlords of 
Palmas. But there was a gap in their documentary evidence from 1726 to 
1825. Arguing from French, Dutch and German civil law, they contended 
that there was a presumption of sovereignty in the meantime. The arbi- 
trator flatly denies that any such presumption can be applied in an inter- 
national arbitration in the absence of an express treaty stipulation. But 
in the next paragraph he seems to nullify this position by asserting that there 
is “no reason to suppose . . . that these relations had not existed between 
1726 and 1825.” This seems little different from presuming their con- 
tinuance. Judge Huber admits that “before 1895 the direct relations 
between the island and the colonial administration were very loose.” He 

“ Netherlands Counter-Memorandum, p. 49. ‘7 Award, p. 44 (infra, pp. 897-898). 

** The Netherlands Counter-Memorandum, pp. 51-54, cites numerous historical examples 
of contracts with natives. See especially their reference to the United States’ agreement of 
1899 with the Sultan of Sulu and cf. Goebel, op. cit., p. 95, for similar Spanish contracts with 
“vassals” in the Moluccas. Not much weight can be attributed, however, to the Dutch 
contentions that their ‘‘vassals” were “powerful states”; they surely had no such standing 
in international law. 

*° Counter-Memorandum, p. 54. 50 Award, p. 45 (infra, p. 898). 3 Tbid, 
® Award, p. 53 (infra, p. 905). 53 Ibid. 
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points out that a Dutch official who visited the island in 1895 “stated that, 
according to the natives, no ship had ever before that time visited the island, 
and that no European had ever been there.”’ The official himself believed he 
was the first colonial officer to touch at ‘‘ Miangas.”’ In 1898 a Dutch naval 
officer asserted that ‘‘in man’s memory a steamer had never been at Mian- 
gas.”’ On the other hand, the arbitrator notes the payment of tribute to the 
princes of Tabukan and Taruna.™ 

The arbitrator properly rules out events subsequent to 1906, when the 
controversy arose, and considers acts between 1898 and 1906 useful only for 
the light which they throw on the earlier period.” 

If the arbitrator had flatly rested his decision on the finding of fact that 
Dutch colonial administration over Palmas Island through the medium of 
vassal chieftains, was established by adequate proof, his conclusions could be 
studied only by a minute analysis of the factual data. But he goes much 
further. He asserts * that “It is not necessary that the display of [Nether- 
lands’] sovereignty should be established as having begun at a precise epoch; 
it suffices that it had existed at the critical period preceding the year 1898.” 
As noted above, visits of Dutch officials in 1895 and 1898 were by them 
declared to be the first on record. At that time a Dutch flag was hoisted and 
taxes were thereafter collected. If all the Dutch allegations of activities 
between 1895 and 1898 are taken as proved,*’ we have three years of Dutch 
activity before Spain exercised a very high order of sovereign authority by a 
formal cession of the territory. To the writer it seems surprising that the 
arbitrator fails to consider this act of Spain as a paramount display of 
sovereignty. Judge Huber discusses the Treaty of Paris merely from the 
point of view that Spain could not cede the island if it were not hers.** This 

4 The arbitrator apparently gave no credence to a private commercial report of 1919 on the 
status of Palmas Island, submitted in an affidavit by the United States. The reporter, who 
was merely describing the place from the viewpoint of its trading possibilities for his com- 
pany, stated that the natives told him of visits of Spanish gunboats and the collection of the 
‘“‘cedula tax.’’ These Spanish visits were also reported by the natives to Major Malone of 
the Philippine Constabulary on a visit in 1919; Major Malone’s report and affidavit were also 
submitted by the United States; Memorandum, p. 209. The arbitrator asked the United 
States whether there were any Spanish records of these visits, but the American Government 
was unable to have such records, if they existed, located in the Spanish archives at Madrid. 
See American Further Explanations, p. 1. It can scarcely be said that the Dutch evidence 
of payment of tribute was any stronger. 5 Award, p. 55 (infra, p. 906). 

5 Tbid., p. 58 (infra, p. 908). 57 See their Memorandum, p. 19. 

58In the Netherlands Memorandum (pp. 20-21), it was asserted that the boun- 
dary lines of the cession were wholly American made and imposed upon Spain. It was 
accordingly contended that the inclusion of Palmas Island was not a Spanish assertion of 
sovereignty. It is believed that this point was satisfactorily answered in the American 
Counter-Memorandum (pp. 78 ff.), and Rejoinder (pp. 33 ff). Attention was there called 
to the distinguished ability of the negotiators on both sides and to the statement of the 
Spanish Minister of State that the boundary lines were formulated ‘‘ with the greatest geo- 
graphical scrupulousness.”’ The arbitrator requested the United States to supply further 
data on the manner in which the boundary lines had been drawn. See American Further 


Explanations, p. 1. 
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bit of evidence is the more striking since the Dutch Government was, of 
course, aware of the treaty limits and yet raised no protest or objection 
against the cession of her territory. It seems quite likely that Spain would 
have been ignorant of the acts performed by the Netherlands (especially 
through the natives) and her silence is therefore not surprising, but it is very 
difficult to understand why the Netherlands Government failed to cry out 
against the cession of which it was fully aware. The possibility and even 
probability of Spanish ignorance of Dutch activities seems credible despite 
the statement of the arbitrator that the ‘‘display has been open and public, 
that is to say, that it was in conformity with usages as to exercise of sover- 
eignty over colonial states. A clandestine exercise of state authority over an 
inhabited territory during a considerable length of time would seem to be 
impossible.’’®® Prior to 1895 the “exercise of state authority”’ was through 
the medium of native chiefs, which might easily escape notice, and subse- 
quent to that date there were only two years in which Spain held the Philip- 
pines. Eight years later the Dutch acts were noted by American officials 
and protests made. 

But the arbitrator continues © by accepting as an hypothesis the American 
contention that the Netherlands had not proved continuous and peaceful 
display of sovereignty on the island in question. Under this hypothesis he 
found it necessary to reach a decision on the ‘‘relative strength of the titles 
invoked by each party,” since the arbitral agreement assumed sole ownership 
in one and therefore precluded a Solomon’s judgment." Even assuming 
that the early Dutch activities occurred on some other island, the arbitrator 
declares he must decide in their favor because Spain’s title on the basis of 
discovery or contiguity or historical data is insufficient, whereas the Nether- 
lands had at least fully proved the two official visits of 1895 and 1898 which 
“at least constitute a beginning of establishment of sovereignty by contin- 
uous and peaceful display of state authority or a commencement of occupa- 
tion of an island not yet forming a part of the territory of a state.” This, in 
the arbitrator’s judgment, would create an inchoate title which would prevail 
over the inchoate title based on discovery or the ‘“‘equitable”’ title based on 
contiguity. Nota word is said regarding Spain’s assertion of sovereignty in 
the cession, except that this treaty could not “impress the character of 
illegality on any act undertaken by the Netherlands.”’ With all deference, 
the writer suggests that it would be sounder in the premises to group the 
historical facts of discovery, Papal Bulls, and treaty arrangements, the maps, 
the implications of contiguity, and finally the act of cession itself, merely as 
varying indications of the same sort of title which the Netherlands had, in his 
opinion, established. The evidence on both sides could then be compared 
part passu, 

* Award, p. 59 (infra, p. 909). 6° Award, pp. 60-61 (infra, pp. 911-912). 

" This presents an interesting indication of the development of international arbitration 
from the days of the aimable compositeur. 
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It remains to consider the Netherlands argument that they ‘‘also base 
their rights on the principle of prescription, having exercised their authority 
over Miangas (Palmas) for a long series of years without any protest or 
interference.’’*? The United States argued that this claim, as well as that of 
abandonment, assumed a prior title in Spain and not an original title in the 
Netherlands.“ The United States contended further that international law 
had not fully accepted the doctrine of prescription, and quoted Grotius in his 
Mare Liberum to the effect that ‘“‘The last defense of injustice is usually a 
claim or plea based on prescription or on custom. . . . Prescription is a 
matter of Municipal law; hence it cannot be applied as between kings.’’“ 
While it is true that international claims based on prescription are unable to 
rely on a rule as definite as that found in private law (e.g., the length of time 
necessary is uncertain), yet a long lapse of time and general acquiescence in 
an international situation have usually been factors of great strength. 

The American Memorandum continues by showing, correctly it is believed, 
that the writers who have accepted an international application of prescrip- 
tion based their statements on analogies of private law. Numerous authori- 
ties were cited to show that prescriptive title required inter alia a “con- 
tinuous”’ and a “notorious” possession.” Neither of these attributes 
could be ascribed to the Dutch case as expounded by the arbitrator himself. 
Unfortunately, Judge Huber did not deal fully with this question, contenting 
himself with the statement that the Supreme Court of the United States 
had applied the doctrine as between states and had relied on Vattel and 
Wheaton.® It would have been of great value if the arbitrator had found 
it suitable to expound so important and difficult a subject. 

One may pass to a consideration of the interesting questions of arbitral 
procedure involved in the case. 

There can be no doubt that international arbitration, or the settlement of 
controversies between states by judicial processes, is in continued course of 
rapid development. There is already a considerable body of substantive 
law which can be drawn from the decided cases. But in the procedural field 
the development has naturally been slower. Arbitral tribunals have been 
able to apply to substantive questions a body of law which had been applied 
directly by states in their practices and diplomatic correspondence. Unlike 
the usual situation in private law, the development of international law 
preceded its application by regular judicial organs. Accordingly no judicial 
procedure arose synchronously with the substantive law, and in the absence or 
paucity of international legislation it has not been easy to achieve procedural 
definiteness. The Hague Conventions of 1899 and 1907 providing for the 
Permanent Court of Arbitration and the rules of the Permanent Court of 


8? Netherlands Memorandum, p. 22. * American Counter-Memorandum, p. 84. 

* Jbid., p. 85. Other authorities are cited on the subsequent pages of this pleading. 7. 
Goebel, op. cit., p. 415 ff. 

* American Counter-Memorandum, pp. 90-94. % See Award, p. 18 (infra, p. 877). 
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International Justice, afford a valuable beginning, but there are still many 
lacunae. That which is suited to cases argued before these courts may not 
be satisfactory to all tribunals, e.g., to the mixed commissions which handle 
the greatest volume of international litigation, or to a court like the instant 
one, composed of one arbitrator and receiving only written pleadings. In 
this case, as in most others, the tribunal was, therefore, forced to rely largely 
on the sketchy provisions included in the special convention to which it 
owed its existence. 

The special arbitral agreement of 1925 regarding Palmas Island provided 
that the case should be determined on the basis of written pleadings without 
oral argument. ‘The absence of a regular system of permanent courts for 
small cases makes arbitration very costly.°7 The resort to written pleadings 
is an attempt to reduce the cost; in many cases it has little else to reeommend 
it. Especially in a case such as the instant one, wherein expert testimony 
was of the highest importance, oral arguments would be very useful. 

Article II of the special agreement provides that each party shall present a 
Memorandum “containing a statement of its contentions and the documents 
in support thereof.’’ Each party within six months thereafter had the 
option to file a Counter-Memorandum ‘and any documents in support 
thereof in answer to the Memorandum of the other party.” 

The Memorandum of the Netherlands was prefaced by a ‘‘ Note: In the 
following memorandum various documents are being referred to. Authentic 
copies are available; they will be produced if desired by the Arbitrator. 
The most important of the documents are annexed to the Memorandum.” 
The American Counter-Memorandum characterized this “Note” as indi- 
cating a procedure which was thought to be ‘“‘remarkable and without 
precedent in international arbitrations.”** It was admitted that the rigid 
rules of domestic procedure were inapplicable, but it was asserted that 
certain elementary principles were common to all courts of law. It was said 
to be fundamental that statements should be supported by evidence, and 
that where no such evidence is produced, “the assertion must be regarded 
as valueless, except in so far as it may serve to reveal the absence of evi- 
dence.” The arbitrator was therefore inaccurate in stating that the 
United States contended that unsupported statements “ cannot be taken into 
consideration.” ®® On the other hand, the Netherlands Government con- 


*' Cf. the Pan American Pecuniary Claims Conventions of 1902, 1906 and 1910, which 
provide for the arbitration of any pecuniary claim which is of sufficient importance to war- 
rant the expense of arbitration. 

6 P. 2 of this pleading. 

°° The American view is strongly expressed in the Rejoinder, pp. 11 ff. In the appendix to 
the same at pp. 119-124 the United States set out extracts from judicial opinions in the courts 
of this country, in which the impropriety of such a procedure is commented upon. Of 
course, the American rules are partly due to the existence of the jury system and they seem 
to have been introduced partly because the Netherlands Government relied on the procedure 
in Dutch courts. 
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tended that when they alleged the performance of certain governmental acts 
on Palmas Island, “‘if facts like these are stated to have been done by them or 
their agents, such statements do not require corroboration by further evi- 
dence; such statements are evidence in themselves.’’7° On the contrary, the 
United States claimed that if evidence were not submitted in support of each 
government’s assertions, ‘‘an arbitral tribunal would be in the invidious 
position of being called upon merely to record its judgment with respect to 
the correctness of unsupported assertions advanced by either side in an 
arbitration, whereas it is the function of a tribunal to determine a contro- 
versy in the light of evidence and by the application of proper rules or prin- 
ciples of law.’”’™ 

By Article V of the arbitral agreement, the arbitrator was to decide ques- 
tions of procedure, and accordingly Judge Huber directed his attention to 
this disagreement as to the admissibility of evidence. This point, in his 
opinion, was coupled with a further divergence of views.” The United 
States argued from general principles and from the language (above quoted) 
of Article I of the treaty, that each party was supposed to state its full case 
in the Memorandum. The Netherlands took the position that the Counter- 
Memorandum was the first pleading in which a party really made known its 
views.” Under Article III of the treaty, the arbitrator could call for further 
explanations, and he accordingly asked the Netherlands for their views on 
these procedural questions. The Dutch Government replied that ‘no 
fixed rules exist with regard to the law of evidence in international dis- 
putes.” In general their position seemed to be that the burden of coming 
forward with evidence lies upon the party who denies an allegation, not upon 
the affirming party. For example, it is said * that the arbitrator may 
accept as true the statements of one party either when in the light of the 
whole case they seem to him sufficient “‘or when the contestation of such 
statements by the other party does not seem to him to be sufficiently well 
founded.” However reasonable this may seem to a civilian, it is heresy in 
the ears of the common law lawyer. And therein lies the core of the diffi- 
culty in agreeing upon international rules of procedure. On the substantive 
side, the Roman law has been the paramount influence in international 
law.”? This was the natural result of the fact that no great English (or 
American) writer on international law appeared until the foundations had 
been laid by Europeans.”* On the other hand, Anglo-American influence 
has been paramount in the development of modern arbitration, and the 

70 Counter-Memorandum, p. 76. 71 American Counter-Memorandum, p. 1. 


72 See Award, pp. 19-20 (infra, pp. 877-878). 

78 See American Rejoinder, pp. 3 ff., and Netherlands Further Explanations, p. 11. 

7% See text of the inquiry in Netherlands, Explanations, p. 5. 

% Tbid., p. 7. Tbid. 

77 On this point see Lauterpacht’s excellent monograph Private Law Sources and Analogies 


of International Law. 
78 The influence of the British courts on prize law may be noted as an exception. 
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common law has accordingly left its impression. No one would wish to 
impose all the complexities of our jury-born rules of evidence upon inter- 
national tribunals; they should be left as free as possible. Nevertheless, 
certain definite rules are needed for the assistance of the arbitrator and to 
avoid unnecessary friction between the parties. This subject might well 
be one to which those interested in the progressive codification of inter- 
national law should turn their attention. 

The arbitrator held ** that, however desirable it might be to produce 
complete evidence at an early stage, it was ‘‘contrary to the broad principles 
applied in international arbitrations to exclude a limine, except under the 
explicit terms of a conventional rule, every allegation made by a party as 
irrelevant, if it is not supported by evidence, and to exclude evidence relating 
to such allegations from being produced at a later stage of the procedure.”’ ®° 
This holding, however, fails to meet the American objection against a party 
producing evidence for the arbitrator which it had not produced for the other 
party. Sustaining the position of the Netherlands, Judge Huber held that 
“Tt is for the Arbitrator to decide both whether allegations do or—as being 
within the knowledge of the tribunal *'—do not need evidence in support and 
whether the evidence produced is sufficient or not; and finally whether 
points left aside by the parties ought to be elucidated.” It was added that 
the tribunal ‘‘is entirely free to appreciate the value of assertions made dur- 
ing proceedings at law by a Government in regard to its own acts.” Judge 
Huber, however, seems to admit the soundness of the American view when 
he says that he took “no allegation not supported by evidence” “as founda- 
tion for the award.” 

Although one would not advocate making international litigations merely 
a battle of wits or a game of procedural skill, there are certain disadvantages 
in perpetuating the system followed in this case. In the Counter-Memoran- 
dum of the United States the contentions of the Netherlands were closely 
analyzed and the weak points were brought out. In his request for further 
explanations, the arbitrator in effect asked the Netherlands Government to 
make good the deficiencies in its case. A few questions were also addressed 
to the United States but the American case was already fully made. From 
the common law point of view at least, it would seem undesirable to put upon 
the tribunal the burden of assisting either party to make its case. The 
Netherlands Government suggested that the civil law practice is quite dif- 
ferent from the Anglo-American in this respect. There seems to be much 
in favor of the American view that each party should fully present its case 


® Award, p. 19 (infra, p. 878). 

*° It seems unnecessary here to deal at length with the differing points of view upon the 
application by analogy of certain articles of the Hague Convention of 1907 which were not 
specifically mentioned in the special agreement. 

" There is, of course, no established international doctrine of “judicial notice.” 

® Netherlands Explanations, pp. 5-6. 
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in the first pleading, here the Memorandum, especially when under the treaty 
the Counter-Memorandum is an optional pleading and may not be filed at 
all. Aside from other factors, it tends to prolong the proceedings and to 
increase the cost of the arbitration, if the national legal and technical 
experts must wait until after the filing of optional pleadings before having an 
opportunity to examine and rebut large masses of new evidence. 

The case of Palmas Island is notable for its contradiction of the frequent 
assertion that the doctrines of discovery, occupation, prescription, etc., are 
today only of academic and historic interest. Controversies concerning 
boundaries and the sovereignty over territories are bound to recur, and it is of 
great importance to the science of international law that more scholars should 
carefully examine these fundamental concepts. The present case also points 
out the unhappy state of arbitral procedure and should emphasize the 
necessity of thorough work in this field, work that can progress satisfactorily 
only if the broad outlines of procedure in all the great private law systems are 
constantly kept in mind. 

While this article attempts to analyze the points of permanent interest, 
neither it nor the award alone can give a full picture of the case. This must 
be obtained from the pleadings or with the assistance of the report of the 
American Agent which contains full quotations from the pleadings. 

88 See American Rejoinder, pp. 19-20. The Netherlands Government did not file a Re- 
joinder. Relative to the filing of the Rejoinder see Report of Fred K. Nielsen, American 
Agent and Counsel, May 2, 1928. pp. 32 ff. 
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Professor of International Law in the University of Moscow, and in the 
Insiitut des Hautes Etudes Orientales, Moscow 


1. TREATIES AS A SOURCE OF INTERNATIONAL LAW 


The treaties negotiated between the Soviet Republics and the Western 
and Oriental nations are numerous and varied. The official records of the 
Commissariat for Foreign Affairs make a distinction between political trea- 
ties, agreements on questions of law, conventions regarding disputed fron- 
tiers, economic agreements, liaison, transportation and public health agree- 
ments. 

Appreciating the theoretical value of this conventional distinction, its two 
characteristic features can be stated: the traditional equilibrium between the 
common law and conventional law, displaced in favor of the former during 
the post-war period, has been reéstablished and even accentuated by the 
practice of the Soviets. Watching each other closely, the two participants, 
the U. S. S. R. and the “Capitalist States,’’ meet on the strictly limited 
ground of mutual concessions of a conventional character, only to return at 
once each to his own law and his own principles. The sacred formula so dear 
to every adherent of international law, namely, that of the “common prin- 
ciples of international law,” is only rarely met in the Soviet treaties, most 
frequently in those with Germany, and is of inconsiderable practical impor- 
tance. On the other hand, the réle of partnership agreements (traztés d’as- 
sociation—Rivier) compared to that of contractual agreements (accords de 
disposition), or, to employ the phraseology of Triepel, the rdle of Verein- 
barung compared to that of the Vertrag, is very modest in the Soviet practice. 
All the attempts at Genoa, at The Hague, and at Geneva, all these endeavors 
to effect a collective and universal agreement between the Union of Soviet 
Socialist Republics and other states, have remained vain. The tower of Ba- 
bel of world-wide unity is left in ruins. On the other hand, the number of in- 
dividual agreements increases daily. 


2. RATIFICATION OF TREATIES 


The formal conditions of the validity of international agreements, bused on 
the prescriptions of logic and the practice of jurisprudence, find their appli- 
cation in the Soviet treaties, as well as in any other conventions between na- 
tions. But the final formality, that of the ratification, presents certain pecu- 
liarities under Soviet law. 

Article 1 of the Constitution of the U.S. S. R., of July 6, 1923, delegates 
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the ‘‘conclusion of political and of other treaties” to the “‘supreme organs” 
of the Union. According to Article 3 of the regulations adopted by the 
Council of People’s Commissars of November 12, 1923, the Council is author- 
ized “‘to examine the treaties and the agreements with the governments of 
foreign countries and to confirm those which do not require ratification.” 
According to Article 2 of the decree of the Central Executive Committee of 
May 21, 1925, ratification is required in the case of peace treaties and trea- 
ties modifying frontiers, as well as in the case of all agreements requiring rat- 
ification ‘‘according to the laws of the country with which the agreement is 
concluded.”” These agreements “are entered into in the name of the Con- 
gress of Soviets of the Union, if they are concluded in pursuance of a resolu- 
tion of the Congress; and in the name of the Central Executive Committee in 
all other cases” (Art. 1). The decree of the Central Executive Committee 
of October 2, 1925, directs the Commissariat for Foreign Affairs to present 
treaties intended for signature in the name of the Union “for the prior 
approval of the Council of People’s Commissars”’ (Art. 1), leaving to the 
Council “‘the confirmation of those which do not require ratification” 
(Art. 3). 

In the case of the adhesion of the U. 8. 8. R. to “‘open conventions,” the 
draft of adhesion should also be presented by the Commissariat for Foreign 
Affairs and approved by the Council of People’s Commissars (Art. 5). Asa 
matter of practice with the Soviets, ratification is rarely refused. On June 8, 
1922, the Government of the R. 8. F. S. R. refused to ratify the treaty of 
commerce signed with Italy, on the ground that it contained no explicit rec- 
ognition of the Soviet Government. The treaty was afterwards replaced by 
the agreement of February 7, 1924. 

Considering existing procedures of ratification, we find in them either the 
application of the principle of the separation of powers by a system of checks 
and balances (where ratification is by legislative bodies), or, on the other 
hand, a form of somewhat illusory control exercised by public opinion over 
the secret workings of national diplomacy. Soviet law, repudiating secret 
diplomacy as a matter of principle as it does, and ignoring even the principle 
of the separation of powers by a system of checks and balances, preferring to 
assemble all powers in the simple hierarchy of the Soviets, recognizes ratifi- 
cation solely as a technical function of the government, generally employed 
for reasons of international reciprocity. 


3. THe Most Favorep Nation CLAUSE 


This typical feature of the economic agreements of recent times, the most 
favored nation clause, is included in the greater part of the economic and 
commercial treaties of the Republic of the Soviets. Such a clause appears 
either in its absolute form, or under the form of a conditional (compensa- 
tional) favoredness, occasionally giving way to preferential regulations more 
or less extensive in scope. 
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The agreement with England of March 16, 1921! (recently denounced by 
the English Government), heads a series of economic treaties concluded by 
the Soviet Government. The Russo-English agreement contains, among 
others, two mutual obligations: that not to impose upon the commerce of the 
other party ‘‘ worse conditions” than upon the commerce of any other coun- 
try (Art. 1), and that to guarantee to the shipping of the other party the reg- 
ulations ‘“‘ habitually observed by the practice of commercial nations in re- 
gard to foreign commercial vessels frequenting their ports” (Art. 2). Some 
authors (Stein, for example) display a certain juridical meticulosity, seeking 
to prove that the Russo-British agreement includes an absolute most favored 
nation clause. According to our view, this contention is too comprehensive, 
in view of the fact that the text of the treaty itself repeats the stereotyped 
formula of the thirteen first economic conventions entered into by Russia 
(between 1734 and 1828). Analyzing these conventions, Professor Worms 
proved in a convincing way that the favoredness in question is nothing more 
than the commercial application, to the other party to a treaty, of the normal 
local regulations (common law) affecting foreigners, of “autonomous tar- 
iffs,”’ ete. 

Article 16 of the provisional Russo-German agreement of May 6, 1921,? 
proclaims ‘‘the spirit of mutual benevolence which should strengthen eco- 
nomic ties.’”’ Articles 8 and 9 guarantee Russian citizens ‘‘the prescriptions 
of international law and of the German common law.’”’ Comparing this con- 
vention with Article 4 of the Treaty of Rapallo (April 16, 1922), making pro- 
visions for the application of the principle of the most favored nation to the 
laws affecting foreigners and to the commercial relations of the two states, we 
find, in Article 4, that the clause becomes operative only from the day of the 
ratification of this diplomatic instrument, which is sufficient evidence that 
this principle had, prior thereto, been absent. 

The provisional Russo-Norwegian agreement of September 2, 1921,‘ em- 
ploys no formula of favoredness with respect to international law and to the 
customary practice (Arts. 2,4). Nevertheless, paragraph 2 of Article 9, per- 
mitting free transit of merchandise, stipulates that neither party may lay 
claim to any privileges whatever ‘of a special agreement concluded by the 
other party with a third country.” Article 11 makes the following reserva- 
tion: ‘“‘ The monopoly of foreign trade by one party shall not entitle the other 
party to establish special customs tariffs or to claim damages.” A compar- 
ison of these two articles presents the conclusion that the hypothesis of con- 
ditional favoredness is demonstrated by the convention. 

The treaty of commerce between Russia and Sweden, signed March 15, 
1924,‘ combines the principles of the previous agreements, particularly those 


1Supplement to this Journau, Vol. 16 (1922), p. 141. 

? League of Nations Treaty Series, Vol. 6, p. 268. 

’ Supplement to this JourNat, Vol. 20 (1926), p. 116. 

‘ Ibid., League of Nations Treaty Series, Vol. 7, p. 294. 
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of the English and Norwegian agreements. But by recognizing Sweden’s 
right to apply preferential regulations to the commerce of the Scandinavian 
States, and Russia’s right to do the same with the border states, forming, 
prior to 1917, part of the Russian Empire, this treaty accentuates the 
principle of compensational favoredness. 

The provisional agreement of June 5, 1922, concluded with the Czecho- 
Slovak Government,® uses the ‘“‘clause”’ only in Article 9, dealing with the 
regulations affecting foreigners. On the contrary, no allusion is made to it 
in Article 14 and the articles which follow, defining the future bases of com- 
mercial relations. 

The Russo-Danish agreement of April 23, 1923,° which was coincident 
with the development in Russia of the ‘‘ New Economic Policy’’ (the “‘ NEP” 
so-called), formulates in precise terms the clause of compensational favored- 


ness: 

The commerce between the two countries shall not be subjected 
to any restriction nor to any higher duties than those applied to the 
commerce of any other country; provided that Denmark shall not have 
the right to claim such special rights and privileges as may be conceded 
by Russia to any other state having recognised, or which shall recog- 
nise, Russia de jure, so long as Denmark does not consent to concede 
Russia the compensations accorded by such country. [See Arts. 
2, 4, 7, 8, 9.] 


» The most favored nation clause is systematically used in the treaties entered 
into between the Soviet Government and the border states; but here it is lim- 
ited in two senses, local and partial. The first restriction consists in defining 
the scope of the favoredness by analogous privileges accorded, or to be ac- 
corded, to third states; exclusively, however, third states bordering upon 
Russia.’ The second restriction tends to limit the application of the 
“‘clause’”’ to strictly defined commercial operations, such as to the rafting of 
wood. This double example permits us to say that the principle underlying 
these agreements with the border states is more correctly a local preferential 
regulation rather than one falling under the most favored nation clause. 

The same principle, albeit for other reasons, dominates the Oriental agree- 
ments. According to Article 2 of the Russo-Turkish treaty of March 16, 
1921, the most favored nation clause “applies to citizens of the two contract- 
ing parties residing in the territory of the other party.’”’ An exception is 
made for citizens of the Soviet Republics allied to the R. 8S. F. S. R. and for 
the subjects of Mussulman countries allied to Turkey. But on the other 
hand, Article 10 stipulates the application to foreign citizens of the legislation 
of the country of their residence except in questions concerning family rights, 
inheritance and legal status. Article 18 of the agreement with the Persian 

* League of Nations Treaty Series, Vol. 25, p. 252. 6 Jbid., Vol. 18, p. 16. 

7 Art. 13 of the Russo-Estonian treaty of Feb. 2, 1920. League of Nations Treaty 


Series, Vol. 11, p. 30. 
* Art. 21 of the Russo-Finnish treaty of October 14, 1920. Jbid., Vol. 3, p. 6. 
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Government of February 2, 1921,° accords to the citizens of the contracting 
countries the law of the most favored nation clause “in respect of free circu- 
lation in the interior of the country.”’ Mutually conceding freedom of tran- 
sit, the two states engage to impose on goods in transit the taxes levied on the 
goods of the most favored nation (Art. 20). The treaty of February 28, 
1921, with Afghanistan'® makes no mention of the most favored nation 
clause, replacing it by unilateral obligations on the part of the U. 8. 5S. R. 
(freedom of transit, lending of pecuniary assistance, ete., Art. 5) “having as 
their aim the strengthening of friendly relations” (Art. 10). 

In summary, we may note that up to 1924 the Republic of the Soviets 
avoided inserting in its treaties any clause of absolute favoredness, wishing to 
safeguard the largest economic freedom of action in respect of this reservoir 
of possible concessions, against the day of intense participation by the Soviet 
State in the economy of world trade. 

The situation seems to be modified in the treaties negotiated during the 
past few years. The treaty entered into with Italy on February 7, 1924, re- 
fers to the ‘‘clause’’ in several of its articles. The professional activities of 
the respective citizens of the two countries are permitted to the same extent 
as those “of nations or citizens of the most favored nation in this respect.” 
The same principle is applied to their legal status (Art. 5). Fiscal regula- 
tions must not be “less favorable’ than those applied to the citizens of the 
most favored nation (Art. 6). Especially should no imports be laid upon 
their commerce in excess of taxes imposed on the commerce of “‘ nations or 
citizens of our most favored nation in this respect’’ (Art. 8). According to 
the last section of Article 8, all rights, privileges and immunities in respect of 
commerce or industry accorded to local citizens or those of a third state shall 
be conceded to the subjects of the contracting state ‘‘ unconditionally.” 
Nevertheless, the entry of the citizens of the respective states is subordinated 
“to the laws and regulations in force with respect to foreigners” (Art. 4). 
Article 6, while applying to them the fiscal regulations governing local citi- 
zens, makes an exception in favor of ‘special cases for which provision is 
made in the laws in force affecting all foreigners.’’ Finally, the monopoly of 
foreign trade by the Soviets is formally recognized by Italy with all its legal 
consequences (Art. 3). 

The Chino-Soviet convention concluded at Peking, on May 31, 1924," 
avoids any precision of the legal basis of future relations, promising to make 
them concrete according to the principle of “equality, reciprocity and jus- 
tice” (Arts. 3, 8,13). The convention with Japan of January 20, 1925," 
which followed, is, on the contrary, less vague. Declaring the intention of 
the contracting parties to proceed to the conclusion of a treaty of commerce 
and navigation, the convention undertakes in Article 4 “to accord to the 

* League of Nations Treaty Series, Vol. 9, p. 400. 
* Martens, Nouveau Recueil Général de Traités, III Ser., Vol. XVIII, p. 323. 
" Supplement to this Journa, Vol. 19 (1925), p. 53. 2 [bid., p. 78. 
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commerce, to the navigation and to the industry of each country, within the 
limits of possibility, the treatment of the most favored nation,’’ with the pro- 
viso of “regulating according to its own laws, without prejudice to the 
right of each of the contracting parties, the system of international trade in a 
givencountry.” According to Additional Protocol A of the debt settlement, 
“neither the Government nor the subjects of Japan shall be placed, all 
other things being equal, in a situation less favorable than that which the 
Government of the U. 8. 8. R. may accord to the government or the citizens 
of any other nation in respect to the same question” (Art. 2). 

The “clause” is widely invoked in the latest agreements of the U.S. 5S. R. 
with Germany, of October 12, 1925. Referring to Article 4 of the Treaty of 
Rapallo, the treaty of October 12, 1925," in its ‘general provisions”’ recog- 
nizes that the provision “‘ whereby the most favored nation clause is applica- 
ble to the general legal status of the nationals of one of the contracting par- 
ties in the territory of the other as well as to the general settlement of recip- 
rocal commercial and economic relations, shall not be restricted by the fact of 
engagements entered into in different conventions on the subject of the ap- 
plication of the most favored nation rule” (Art. 5). As illustrations, let us 
cite the mention of the “‘clause”’ in Articles 1, 2, 4, 5, 7, 10, 16, 18 of the basic 
treaty, as well as in Article 1 of the Annex (Dispositions in regard to insur- 
ance), Articles 11, 21, 26, 27, 41, 42 of the Economic Convention, Articles 1 
and 6 of the Convention of Navigation, and Article 1 of the Fiscal Conven- 
tion. There can be no doubt as to the absolute character of the favoredness: 
compare, for example, Article 1 of the fourth convention according to which 
“any privilege and any exemption or other favor . . . shall immediately 
and unconditionally be accorded to the other party.” While the “clause”’ 
may be more largely employed in the text of the conventions composing the 
last treaty of the U. 8. 8S. R. with Germany than in any other prior Soviet 
agreement, certain limitations are, nevertheless, therein set upon its appli- 
cation. Among several such restrictions, we may note the most important: 

In addition to the exceptions stipulated in Article 4 of the Treaty of Ra- 
pallo, confirmed in the agreement of October 12, 1925, the following excep- 
tions are also recognized: 

1. ‘Favors granted by one of the contracting parties to a neighboring 
country for the purpose of facilitating the traffic in frontier districts not, 
ordinarily, to exceed 15 kilometers in extent, and for the benefit of the inhab- 
itants of such districts; favors granted by one of the contracting parties to a 
third state on account of a customs union already established, or to be estab- 
lished’’; “‘the favors granted by the U.S. 8. R. to Persia, to Afghanistan and 
to Mongolia” ; “the favors granted by the U. 8.8. R. to Turkey and to China 
in respect of traffic between frontier districts.” Furthermore, after having 
proclaimed in Article 1 of the basic convention (I) free access to correspond- 
ing territory, the contracting parties are at one in recognizing, in the final 

13 League of Nations Treaty Series, Vol. 53, p. 8. 
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protocol, that ‘“‘so long as passports are required in the territory of one of the 
contracting parties, nothing in Article 1 shall be construed to change existing 
regulations on this head.’’ Moreover, the favored nation clause cannot be 
called into play ‘‘for the benefit of a nomadic industry” to which “the gen- 
eral dispositions affecting foreigners become applicable’ (Convention I, Art. 
2). This stipulation is further extended by the following additions in the 
final protocol: “without prejudice to Article 2, special regulations covering 
the participation of foreigners in industries of most importance to the natural 
defense and in industries which constitute the object of a State monopoly, are 
maintained.” Article 16, having proclaimed reciprocal recognition of 
‘stock companies and commercial companies of all kinds,’’ adds immediately 
thereafter that “authority for such companies to exercise their activity in the 
territory of the other party is subject to the laws and prescriptions which are 
there in force,”’ which is equivalent to a recognition of the law of concessions 
set up in the U. 8. 8. R. for all establishments engaged in foreign trade (de- 
cree of Central Executive Committee of April 14, 1923). Finally, according 
to Article 2 of the Economic Convention “for the execution of the monopoly 
of foreign trade, a Commercial Delegation with its main office in Berlin is at- 
tached to the Embassy of the U. S. S. R. accredited to the German State.” 
This delegation has as its function “‘(a) to develop the commercial and eco- 
nomic relations between Germany and the U.S. 8. R. as well as to represent 
the U.S. S. R. in the field of foreign trade; (b) to regulate on behalf of the U. 
8. S. R. foreign trade with Germany” (Art. 3). The members of the Com- 
mercial Delegation, as well as their offices, enjoy ‘all the privileges and fa- 
vors of extraterritoriality”’ (Arts. 4,5). The U.S.S. R. “recognizes that it 
is bound by all legal acts executed in the name of the Delegation” (Art. 6). 
However, ‘‘ The State Soviet enterprises in effecting their bargains will advise 
in writing those with whom they enter into contracts that the mere approval 
of a bargain by the Commercial Delegation, when such approval is necessary, 
implies no guarantee” (Art. 9). According to Article 12, ‘‘to the extent to 
which one of the contracting parties has established, or shall establish, a mo- 
nopoly of foreign trade or prescriptions limiting import or export, these pre- 
scriptions shall not apply to the other party save in so far as they are equally 
applied to all countries.”” Exceptions are made “for hygienic reasons or for 
the protection of animals” and “for reasons of public security” (Art. 112). 

On March 3, 1926, an exchange of ratifications of a treaty of commerce and 
navigation between the U.S. 8. R. and Norway “ took place in Oslo. The 
treaty was signed on December 15, 1925, and replaced the temporary agree- 
ment of September 2, 1921. This treaty contains nothing new in principle, 
compared with the Soviet-German trade treaties, with the exception of spe- 
cial regulations concerning navigation and fisheries. It is based on the 
principle of absolute favoredness, the favoredness extending to the appoint- 


™ League of Nations Treaty Series, Vol. 47, p. 10. 
* Compare, for example, Articles 1, 2, 3, 5, 6, 9, 11, 13, 15, 16, 18, 20, 24, 27, 28, 30. 
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ment of consuls, as well as to their legal status, and to the protection of indus- 
trial, literary, and artistic property, even including the “canning of sardines” 
which, “‘ with respect to custom duties and in all other respects will be treated 
as favorably as canned sardines imported from other countries.”” Neverthe- 
less, in this treaty also the principle of the most favored nation clause is sub- 
ject to important limitations. Without mentioning limitations analogous to 
those embodied in the German treaty,'® we have in Article 27 a limitation, 
that of not conceding such transit exemptions “‘as may be granted by one of 
the parties to any third country on the ground of special transit conventions” 
(Art. 27). We have also here a very broad exception concerning the ‘‘rights, 
privileges, and exemptions which have been granted or may be granted by 
the U. 8.8. R. exclusively to those countries which had recognized the Union 
de jure prior to February 15, 1924” (Art. 32). 

Turning now to the treaty practice of 1927,!” we will emphasize only its 
most interesting features. 

The treaty of commerce and navigation with Turkey, dated March 11, 
1927, is very broadly based on the principle of the most favored nation and 
is provided with special supplements of a preferential character. ‘The most 
favored nation principle is made applicable to the conditions of admission in- 
to the country (Art. 1), the importation of personal property (Art. 2), legal 
rights (Art. 3), taxes and customs duties (Art. 4), the acquisition and ad- 
ministration of property (Art. 5), professional and business activities (Art. 6). 
Businesses incorporated in the territory of one of the parties, in accordance 
with local legislation, are recognized as such on the territory of the other con- 
tracting party; but their operations are regulated by the respective local leg- 
islative dispositions. The principle of the most favored nation is applied by 
Turkey to all ‘‘economic organizations which have been erected in the ter- 
ritory of the Union of 8. S. R., in conformity with the laws of the Union, to 
wit: to all kinds of economic organizations (institutions), to state trusts, and 
state syndicates, to different corporations and co-operatives, and to all other 
economic organizations, which intend to conduct their operations within the 
territory of the Turkish Republic.’”** In Chapter 11 we find a detailed def- 
inition of the legal status of the Soviet Trade Delegation in Turkey (Arts. 10- 
15), as well as provision for the free transit for Turkish products via Batum 
to Asiatic countries, and also from Western Turkish Provinces (vilayets) to 
the Eastern Provinces, and vice versa. 

In respect of the tariff (Arts. 26, 27), the Union of 8. S. R. receives the 
most favored nation treatment in the application of the Turkish tariff as a 
whole. The Union, in exchange, accords a number of discounts by percent- 
age to certain products of Turkish export (Schedule No. 1), while at the same 


1% Cf. Art. 17, concerning the registration of industrial representatives and establishments; 
or Art. 32, concerning the preferential administration of border state and Asiatic countries. 

17 The treaties of the U. 8. 8S. R. with Turkey, Persia, Sweden, Latvia, and others. 

18 Cf, Art. 8 and the concluding protocol appended to it. 
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time applying the most favored nation clause to a number of other Turkish 
products. The exemptions granted by the Union to the border states and to 
former provinces of the Ottoman Empire are not affected by the most favored 
nation clause (Art. 31). 

The Soviet-Persian treaty of October 1, 1927, comprises several agree- 
ments. ‘The Tariff Convention, for instance, establishes the most favored 
nation principle and specifies a series of tariff reductions set forth in sched- 
ules. Through an exchange of notes “concerning the trade relations be- 
tween the Union of 8. 8S. R. and Persia” the latter is granted the privilege of 
the unlicensed export to the Union of her products, within the limits of a def- 
inite class, and on the ground of the principle of net-balance (i.e., Soviet ex- 
port to Persia must be balanced by Persian exports to the U. S. S. R.). 
Moreover, the U. 8. S. R. grants free transit to Persian products as well as 
free transit of goods imported from other countries where such goods are vital 
to Persia. Persia, on the other hand, grants diplomatic immunity to the 
Soviet Trade Delegation, free rental of farm land to the citizens and institu- 
tions of the U. 8. 8. R., guaranteeing them immunity from requisitions in re- 
spect of all transport facilities at the disposal of the latter. 

The agreement (exchange of notes) between Iceland and the U. 8. 8. R., of 
May 25, 1927,'* proclaims the mutual application of the most favored nation 
clause, with the usual limitations concerning those countries that recognized 
the Union of 8. 8. R. prior to February 14, 1924, and the usual exceptions 
concerning the border states of the U.S. 8. R. Asiatic States, and the coasting 
trade; while on the part of Iceland certain limitations are recognized in re- 
gard to Denmark. 

The treaty with Sweden of October 8, 1927, which extends the agreement 
of 1924, contains nothing new from the standpoint of jurisprudence, with the 
exception, perhaps, of the clause according to which the Soviet Government 
agrees to pay the Swedish income tax from a definite part of the turnover of 
the Soviet Trade Delegation, a peculiar correlation of the Swedish recogni- 
tion of the extraterritoriality of the Soviet Trade Delegation. 

On the other hand, there are a few novel provisions in the Soviet-Latvian 
treaty of June 2,1927. This treaty is based on the combined particular and 
most favored nation principle, which, to a certain degree, is analogous to the 
Eastern treaties of the U.S.S. R. The most favored nation clause is applied 
in this treaty to the rights of citizens and institutions, to trade and transit, to 
passengers and luggage, to freights and seagoing vessels. Many of the stip- 
ulations of the treaty (about the status of the Soviet Trade Delegation and 
institutions) reproduce, to a considerable extent, the provisions of the Ger- 
man-Russian treaty. In establishing the mutual transit exemptions (Art. 
9), the treaty makes the Soviet transit secure from any increase in Latvian 
railroad rates. The Tariff Convention appended to the treaty accords an 
anticipatory reduction by per cent from the minimum customs tariff of the 

19 League of Nations Treaty Series, Vol. 53, p. 106. 
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U.S.S. R. and Latvia, alike. According to this treaty, the most favored na- 
tion clause does not apply to Latvia in respect of her agreements with Es- 
tonia, Finland and Lithuania, nor to the agreements of the U.S. 8. R. with 
those countries, as well as with the Asiatic neighbors of the Union. 

The conclusion is inescapable that the national economy of the U.S. 8. R. 
in passing from ‘‘ war communism’”’ to the “new economic policy” is enlarg- 
ing the field of application of the most favored nation clause. But the 
“clause”’ itself, in its latest variants, still retains its sharply formal character. 
The earliest form of the “‘clause,”’ that of a specific condition tending to guar- 
antee, in one domain or another, the regulations which shall prove most fa- 
vorable to the foreign state or its nationals, while at the same time keeping 
closest to the forms in local operation, has only a minimum use in the treaty- 
making practice of the Soviets. 


4. Tue Resvus Sic STANTIBUS CLAUSE 


The famous rebus sic stantibus clause, for which the Duke de Broglie and 
Bismarck were sponsors, has enjoyed a fertile field of application before, dur- 
ing and since the World War. One has only to cite the annexation by Aus- 
tria~-Hungary of Turkish provinces in 1908; the preludes to the Second Bal- 
kan War in 1913; the crisis in the Triple Alliance in 1915-1916; the abolition 
of the capitulations by Turkey in 1914; the denunciation of the Chino-Rus- 
sian treaties in 1919, etc., in illustration. 

Soviet diplomacy has, however, inscribed a new page in the history of this 
clause. On October 25, 1917, the Second All-Russian Congress of Soviets 
published a decree inviting all the peoples then at war and their respective 
governments to inaugurate at once negotiations looking to the conclusion of 
a “‘just and democratic” peace, “‘ without annexations or indemnities.’’ The 
Soviet Government, for its part, renounced the continuation of the war, 
which it regarded as ‘‘a partition of weaker peoples among the strong and 
rich nations” and, therefore, “‘a crime against humanity.”” At the same 
time, it declared the abolition of secret diplomacy and proceeded to the pub- 
lication of “the secret agreements confirmed or concluded by the govern- 
ment of landowners and capitalists, from February to October 25, 1917.” 
The contents of these treaties “‘in so far as they tend to the augmentation of 
the profits and the privileges of Russian capitalists” or to annexations by the 
dominant nation were “declared instantly and irrevocably annulled.” 

As the Republic of the Soviets encountered no support of its principles on 
the part of the Entente Governments, it signed a separate treaty of peace 
with the Central Empires on March 3, 1918, at Brest Litovsk.2° Following 
the German Revolution of 1918, the Central Executive Committee voted, on 
November 13, 1918, to annul the Treaty of Brest, declaring that ‘“‘the peace 
of violence and rapine has fallen under the common attacks of the revolution- 
ary proletariat of Germany and Russia.” On January 28, 1918, the Soviet 

2° Martens, Nowveau Recueil Général de Traités, III Ser., Vol. X, p. 773. 
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Government published the decree annulling the state debts, paragraph 3 of 
which reads: “‘ All foreign loans are hereby annulled, without reserve or ex- 
ception of any kind whatsoever.” 

The unilateral repudiation of treaties looked upon as superannuated is not 
an invention of the Soviet State. Bankruptcy, individual or collective, 
whole or partial, is as old as debt itself.2! What distinguished the act of the 
Soviets in this respect was the line of reasoning and the motives which they 
invoked in taking the step. Inthe memorial presented by the Soviet Delega- 
tion at Genoa, April 20, 1922, is set forth the following thesis: 

The revolution of 1917, having completely destroyed all the old 
relationships, economic, social and political, and having replaced the 
old social order (class divisions) by the new social order, the sovereignty 
of an insurgent people, turning over the power of the Russian State 
to a new social class, did by this fact break the succession of those civil 
obligations which were component elements of the economic relations 
of the social order now extinct. 


The train of argument adopted by the Soviets is somewhat as follows: 
Every international agreement is the expression of an established social or- 
der, with a certain balance of collective interests. So long as this social or- 
der endures, such treaties as remain in force, following the principle, pacta 
sunt servanda, must be scrupulously observed. But if in the storm of a social 
cataclysm one class replaces the other at the helm of the state, for the pur- 
pose of reorganizing not only economic ties but the governing principles of 


internal and external politics, the old agreements, in so far as they reflect the 
preéxisting order of things, destroyed by the revolution, become null and 
void. To demand of a people at last freed of the yoke of centuries the pay- 
ment of debts contracted by their oppressors for the purpose of holding them 
in slavery would be contrary to those elementary principles of equity which 
are due all nations in their relations with each other. Thus in this sense the 
Soviet Doctrine appears to be an extension of the principle of rebus sic stanti- 
bus, while at the same time limiting its field of application by a single cir- 
cumstance—the social revolution. 


*t In this connection, see, for example, the voluminous treatise of M. Moulin in his mono- 
graph on the Drago Doctrine. 


THE PAN AMERICAN UNION AT THE SIXTH INTERNATIONAL 
CONFERENCE OF AMERICAN STATES 


By MANGER 
Chief of Finance Division, Pan American Union 


A clearer definition of the scope and purposes of the Pan American Union 
and a reaffirmation of faith and confidence in the purposes of the institution 
and the principles which it represents, are among the outstanding accomp- 
lishments of the Sixth International Conference of American States, which 
met at Habana from January 16 to February 20,1928. The discussions by 
the committee appointed to consider the organization of the Union demon- 
strated anew the interest of the representatives of the twenty-one Republics 
in the institution and their desire to make it of the greatest possible influence 
in cementing the bonds of economic, social and cultural union between the 
nations of the Western Hemisphere. Throughout the proceedings it was 
clearly evident that all the delegates were animated by these motives. Dif- 
ferences of opinion that developed were not of a fundamental character, 
affecting the existence of the Union itself, but related to the extent of the pow- 
ers to be granted to the institution and to matters of internal organization. 
At the same time the results of the deliberations definitely settled the doubts 
and possible misunderstandings that had previously existed with respect to 
the extent of the political authority that the Union might exercise. 

The committee was fortunate in having as a basis of discussion a project of 
convention that had been formulated by the Governing Board of the Pan 
American Union, in accordance with the terms of a resolution adopted at the 
Fifth International Conference of American States at Santiago, Chile, in 
1923. The project followed, in the main, the existing organization, with the 
addition of a number of new functions and a more detailed description of the 
duties to be performed by the Union. The principal changes contemplated 
by the draft convention enumerated the administrative divisions of the Pan 
American Union based on the experience of its thirty-eight years of existence; 
authorized the Governing Board to convene meetings of experts to study 
problems of a technical character of common interest to the member states; 
made the Pan American Union the central depository for the instruments of 
ratification of the treaties and conventions signed at the International Con- 
ferences of American States, thereby concentrating these documents in one 
place instead of having them scattered among the capitals of the countries in 
which the conferences are held; and authorized the Pan American Union to 
enter into close coédperative relations with other official Pan American organi- 
zations, especially with the Inter-American High Commission and the Pan 


764 


PAN AMERICAN UNION AT CONFERENCE OF AMERICAN STATES 765 


American Sanitary Bureau, thereby promoting closer codrdination of effort 
between these several agencies. 

Notwithstanding, however, that the draft convention had been formulated 
by the representatives on the Governing Board of all the American Repub- 
lies, two comprehensive proposals containing amendments to the project 
were submitted by the delegations of Cuba and Mexico at the outset of the 
committee sessions. The principal changes contemplated by the proposal of 
the Cuban delegation involved the addition of two new sections in the list of 
administrative subdivisions of the organization: a Division of Labor Organi- 
zation, and a Division of Inter-American Conciliation. Had the matter 
reached the proper stage there would undoubtedly have been some discussion 
of the second proposal, because of the political implications involved in the 
establishment of such a division. However, before the details of organiza- 
tion were taken up for consideration, the committee had decided to leave to 
the Governing Board the determination of the internal organization of the 
Union. The proposals of the Cuban delegation did not, therefore, figure in 
the discussions to any considerable extent. 

On the contrary, the amendments proposed by the delegation of Mexico 
were of a more fundamental character, and with the exception of the discus- 
sion that developed over the economic powers to be delegated to the Union, 
commanded the major consideration of the delegates throughout the period 
of the committee. The principal changes proposed by the Mexican delega- 
tion related to the composition of the Governing Board, the exercise of politi- 
cal powers by the Union, and the appointment and tenure of office of the 
Director General. These propgsals might be summarized as follows: 

1. That the government of the Pan American Union shall be vested in a 
Governing Board composed of the representatives that the Govern- 
ments of the American Republics may desire to appoint. 

2. That the office of Chairman and Vice-Chairman shall rotate annually 
among the representatives of the Board, in the alphabetical order of 
the states, members of the Union. 

3. That the office of Director General shall rotate annually among the 
chairmen of the Pan American Committees established in the Ameri- 
can Republics; and that the Director General shall not accept from 
the government of any country other offices or commissions than 
those of a purely educational nature. 

4. That the Pan American Union shall perform the functions assigned to 
it, with the understanding that no political powers shall be delegated 
to the Union. 

The movement for a change in the method of appointing members to the 
Governing Board did not originate at Habana. It is traceable to the Fifth 
International Conference of American States and the discussion that took 
place at that time in the attempt to place the organization of the Union on 
the basis of a convention. And Mexico, which initiated the discussion on the 
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subject at Habana, although not represented at the Fifth Conference, was in- 
directly responsible for the situation that developed at Santiago. Because 
the then existing government was not recognized by the Government of the 
United States, Mexico was not represented on the Governing Board in 1923, 
and under the circumstances did not feel that she could appoint delegates to 
the conference in Chile. It was, therefore, contended by a number of delega- 
tions at Santiago that the limitation of representation on the Governing 
Board to diplomatic agents accredited to the Government of the United 
States, the system that prevailed at the time, was unjust to those states whose 
Governments might not be recognized by the United States or which might 
be without diplomatic representation at Washington for some other reason. 
To remedy what was considered a defect in the organization of the Union, the 
delegation of Costa Rica proposed an amendment to the effect that the gov- 
ernment of the Pan American Union should be vested in a Governing Board 
composed of the representatives of the American Governments accredited to 
the Pan American Union, with the privilege accorded the respective govern- 
ments of naming their diplomatic representatives at Washington to represent 
them on the Board. 

It was felt in 1923, however, that this proposal aimed at the eventual estab- 
lishment of the Governing Board as a separate organization composed of rep- 
resentatives other than the regularly accredited diplomatic agents at Wash- 
ington, and that one of its objects was to make it the nucleus of a possible 
future council of an American League of Nations. The discussion that devel- 
oped made it impossible to agree on a convention at Santiago. A compro- 
mise formula was incorporated in a resolution on the Pan American Union, 
whereby those governments which did not have a diplomatic representative 
accredited to the Government of the United States, were permitted to 
appoint a special representative on the Governing Board. At the same time 
the conference adopted a resolution requesting the Governing Board to pre- 
sent a draft of resolution or convention to the Sixth International Conference 
of American States, after the various governments should have had oppor- 
tunity to study the project of the Costa Rican delegation. The project for- 
mulated by the Governing Board, however, proposed no change in the agree- 
ment reached at Santiago, the compromise article of the 1923 resolution being 
incorporated almost without change in the draft convention submitted to the 
Habana Conference. 

As indicative of the change in sentiment, the proposal for a change in the 
composition of the Governing Board met with a much more favorable recep- 
tion at Habana than at Santiago. Although even at the Fifth Conference it 
appeared that ten countries were in favor of the Costa Rican proposal, at 
Habana it met with the general approval of all the delegations, with the 
single modification which permits appointments to the Governing Board to 
devolve upon the diplomatic representatives at Washington of the respective 
countries. As finally adopted, the article of the Habana convention con- 
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tains all the features contended for by the delegation of Costa Rica at San- 
tiago in 1923, and supported by nine other countries. It was the contro- 
versy that developed over this question that made it impossible to agree upon 
a convention in 1923. 

Under the terms of the resolution on the Pan American Union adopted at 
Santiago the Chairman and Vice Chairman of the Governing Board were 
elected annually. ‘This provision was retained in the draft convention sub- 
mitted to the delegates at Habana. The proposal of the delegation of Mex- 
ico was to alter this system and to provide for annual rotation in the two 
offices in the alphabetical order of the countries represented on the Board. 
This, according to the delegate of Mexico, was a further step in the democ- 
ratization of the Pan American Union, and would serve to avoid any ap- 
pearance of inequality among the members of the Board. The members of 
the committee opposing this proposal declared that freedom of election was a 
fundamental principle of democratic institutions, that the present system of 
election of the Chairman and Vice Chairman had been eminently satisfac- 
tory, and that the members of the Board should have complete freedom in 
the selection of their presiding officers. The proposal of the Mexican delega- 
tion, as well as a subsequent motion to reconsider, was rejected by the com- 
mittee. 

The proposal of the delegation of Mexico relative to the rotation in office 
of the Director General was withdrawn after a number of members of the 
committee had emphasized the advantages of permanency and continuity in 
the office of Director General. 

In all the resolutions on the organization of the Pan American Union, 
adopted at successive international conferences, the purposes of the institu- 
tion had always been set forth as the development of closer economic, cul- 
tural and social relations between the nations of the Western Hemisphere. 
There has, however, always existed some doubt and misunderstanding as to 
the scope of the powers of the Union. There has, furthermore, been a desire 
in certain quarters and on various occasions to grant political authority to 
the Pan American Union, and at Santiago in 1923 it was felt that the move- 
ment for a change in the composition of the Governing Board had as its ulti- 
mate purpose the establishment of the Board as the governing body of an 
American League of Nations. 

The amendment relating to non-political powers was referred to a special 
subcommittee, which submitted a report unanimously recommending that 
the introductory paragraph of the article relating to the functions of the Pan 
American Union read as follows: 


“The Governing Board and the Pan American Union shall exercise 
the functions conferred by this Convention, subject to the condition that 
they shall not exercise functions of a political character.” 


On the submission of this report to the full committee, the delegate of Uru- 
guay submitted an amendment, proposing the addition of the following 
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clause: ‘‘except when unanimously authorized by the contracting states.”’ 
Such authorization, it was explained, should be given by the unanimous vote 
of the members of the Governing Board. The general feeling of the members 
of the committee, however, was against the inclusion of this clause, and the 
proposal was rejected by a vote of twelve votes to six, the delegations of Uru- 
guay, Guatemala, Colombia, Costa Rica, Paraguay and Cuba voting in favor 
of, and those of Peru, Ecuador, Mexico, Salvador, Nicaragua, Brazil, Chile, 
Argentina, Haiti, Dominican Republic and the United States, against the 
motion. 

There was one further phase of the work of the committee on the Pan 
American Union that merits attention and one that for a time, in view of the 
desire of the members of the committee to find a formula that would receive 
the unanimous approval of the twenty-one delegaiotns, jeopardized agree- 
ment on the terms of the convention. This related to the extent of the eco- 
nomic powers to be exercised by the Union, and was introduced by the Chair- 
man of the Argentine delegation. In a review of the history of the Pan 
American movement Dr. Pueyrredon emphasized the importance of the eco- 
nomic aspects of its origin, and declared that the economic unity of the repub- 
lies was one of its principal bases. He felt that measures for the settlement 
of economic differences were of fundamental importance to the solidarity of 
the American Republics. His proposal was referred to the special subcom- 
mittee to which was also entrusted the formulation of a preamble to the con- 
vention. The result of the labors of the subcommittee was the submission to 
the committee of the following draft of preamble, which received the approval 
of the committee: 

The American Republics, whose moral union rests on the juridical 
equality of the Republics of the Continent and on the mutual respect of 
the rights inherent in their complete independence, desirous of promot- 
ing efficaciously the increasing conciliation of their economic interests 
and coérdination of their social and intellectual activities, and recogniz- 
ing that relations between peoples are regulated by law as well as by 
their legitimate individual and collective interests; 

Agree to continue their joint action of codperation and solidarity by 
means of periodic meetings of the International Conferences of American 
States, as well as by means of organs established by virtue of interna- 
tional agreements, and through the Pan American Union which has its 
seat in Washington and whose organization and functions shall be regu- 
lated by the present convention, in the following terms: 


The Chairman of the Argentine delegation stated that this preamble did 
not completely meet the aspirations of his country and sought to have in- 
cluded an additional paragraph declaring that ‘economic codperation being 
an essential factor in the realization of these purposes, the signatory States 
will direct their efforts towards the suppression of unjust obstacles and ex- 
cessive artificial barriers which may hinder natural interchange or restrict 
the liberty of commerce between the nations of America, without according 
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privileges or creating exclusions.” It was felt, however, that the exercise of 
the powers contemplated by this paragraph was peculiarly within the prov- 
ince of the respective states, and the proposal was accordingly rejected. 

To summarize the principal changes in the organization of the Pan Ameri- 
can Union which were made in the convention formulated by the committee 
and unanimously adopted by all the delegations at the final plenary session 
on February 20th: 

1. A specific declaration that neither the Governing Board nor the Pan 

American Union shall exercise functions of a political character. 

2. That the Governing Board shall be composed of the members that the 
governments may designate, which designation may devolve upon 
the diplomatic representative of the respective government at Wash- 
ington. 

. Authorization to the Governing Board to convene meetings of experts 
to study problems of a technical character. 

. That the instruments of ratification of the treaties and conventions 
signed at the International Conferences of American States shall be 
deposited at the Pan American Union. 

5. Authorization to the Pan American Union to enter into close coépera- 
tive relations with other official Pan American organizations, espe- 
cially with the Inter-American High Commission and the Pan Ameri- 
can Sanitary Bureau. 

The convention provides that it shall come into effect when it shall have 
been ratified by all the signatory states. As some time must inevitably 
elapse before action on the convention is taken by all the states, the confer- 
ence adopted a resolution putting into immediate effect the more important 
modifications contained in the convention. Among these modifications are 
included those relating to the composition of the Governing Board and to the 
non-performance of political functions by the Union. The resolution makes 
no reference to the deposit at the Union of the instruments of ratification of 
the treaties and conventions signed at the International Conferences of 
American States; but all the conventions adopted at Habana, with two excep- 
tions, provide that the ratifications shall be deposited with the Pan American 
Union. In the same manner a series of resolutions adopted at Habana au- 
thorize the Governing Board to convene special conferences or technical com- 
missions to study a variety of questions of interest to all the Republics. 
These modifications in the constitution of the Pan American Union became 
effective immediately upon adoption, so that even though there may be a 
delay of several years in the coming into effect of the convention, or even if the 
convention should never become operative because of a failure of one or more 
governments to ratify, the principal changes in the organization of the Union 
made at Habana will nevertheless be in force. 

In the results of the special committee that considered the organization of 
the Union, and in the work of the conference as a whole, it is evident that the 
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Pan American Union is, with each succeeding conference, becoming an in- 
creasingly important factor in the life of the nations and peoples of America. 
The most casual comparison of the action of the conference at Habana with 
the origins of the Pan American Union, will reveal the remarkable growth of 
the institution. Created at the First International Conference of American 
States in 1890 as ‘‘The Commercial Bureau of the American Republics,” to 
be “‘at all times available as a medium of communication and correspondence 
for persons applying for information in regard to matters pertaining to the 
commerce of the American Republics,” the Union has developed until today 
it may be said to be the embodiment of the principles of Pan Americanism— 
the moral union of the American Republics. Its past success in fulfilling the 
purpose for which it was created is demonstrated by the varied obligations 
imposed upon it at Habana and the evident desire of all the delegates to make 
it of increasing usefulness to all the Republics in the field of economic, cul- 
tural and social endeavor. 

In addition to the functions of the Pan American Union enumerated in the 
convention and resolution, a large number of additional responsibilities were 
placed upon the Union by the terms of the eleven conventions and sixty-two 
resolutions adopted at Habana. As the Permanent Commission of the In- 
ternational Conferences of American States one of the principal functions of 
the Union is that of facilitating the ratification of the conventions and secur- 
ing compliance with the resolutions adopted at the conferences. Between 
the adjournment of the Sixth and the convening of the Seventh International 
Conference of American States at Montevideo in 1933, a large measure of 
responsibility will devolve upon the Pan American Union in performing this 
particular function. It is incumbent upon the Union to endeavor to have 
all the conclusions that may be adopted complied with; but a number of the 
resolutions approved at Habana assign specific functions to the organization. 
One of the principal obligations imposed upon the Union relates to the calling 
of conferences of a special or technical character for the consideration of mat- 
ters of common interest to all the nations of America. Many of these will be 
held at the Pan American Union, in Washington, while others will convene in 
other cities, at the place and on the date determined by the Governing Board. 
The following are the conferences thus provided for: 

1. Pan American Commercial Conferences. A resolution adopted at Ha- 
bana recommends that the Fourth Pan American Commercial Conference, to 
meet at the Pan American Union on the date fixed by the Governing Board, 
be composed of representatives of commercial associations of the American 
Republics, and that it study the best means of developing closer relations be- 
tween the commercial organizations of the countries, members of the Union. 

2. Pan American Conference on the Establishment of Steamship Lines and 
the Elimination of Unnecessary Port Formalities. The Conference at Habana 
recommended the calling of a special commission to consider the most effec- 
tive measures for the establishment of steamship lines connecting the differ- 
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ent countries of America, and measures for the elimination of unnecessary 
port formalities. With respect to the second provision of this resolution, the 
Governing Board had previously issued a call for a Pan American Commis- 
sion on Customs Procedure, and as this is more or less related to port formali- 
ties, the latter will be incorporated in the agenda of the Commission on Cus- 
toms Procedure. It has been suggested that that portion of the resolution 
relating to the establishment of steamship lines might form part of the pro- 
gram of the Fourth Pan American Commercial Conference. 

3. Commission on Communication Statistics. For the purpose of formulat- 
ing the bases of an inter-American convention on maritime and fluvial com- 
munication statistics, as well as on statistics of land and aérial communica- 
tions, a resolution adopted at Habana provides for a Commission of Experts, 
to meet at the time and place to be designated by the Governing Board. It 
has been suggested that the delegates to the Fourth Pan American Commer- 
cial Conference might very well undertake the study contemplated by this 
resolution. 

4. Pan American Commission of Exporters and Importers. A resolution 
adopted at Habana recommends the creation of a Pan American Commission 
composed of representatives of organizations in Latin America and the United 
States, to study the best manner of arriving at uniformity of specifications in 
the different commodities entering into inter-American trade. It has been 
suggested that, as the purpose of the commission is more or less similar to 
that of the Pan American Standardization Conferences, it might be combined 
with or meet at the same time as the latter. 

5. Pan American Trade Mark Conference. The Governing Board has 
fixed February 11, 1929, as the date on which the Pan American Trade Mark 
Conference shall convene at the Pan American Union, pursuant to the terms 
of a resolution adopted at Habana, at which consideration shall be given to 
all phases of the inter-American protection of trade marks. 

6. Inter-American Conference on Plant and Animal Sanitary Control. An- 
other resolution of the Habana Conference, recognizing the importance of 
uniformity in plant and animal sanitary control, recommends that the Gov- 
ernments of the American Republics appoint representatives to attend such 
a conference at the time and place to be determined by the Governing Board 
of the Pan American Union. 

7. Commission on Agricultural Coéperation. The Conference at Habana 
referred to the Pan American Union three proposals relating to agricultural 
codperation, with the recommendation that the Union study the projects and 
transmit them to the Seventh International Conference of American States, 
to a technical commission, to the Fourth Pan American Commercial Confer- 
ence, or make whatever other disposition that may be considered desirable. 
A resolution already adopted by the Governing Board contemplates that 
these resolutions shall be considered by the Inter-American Conference on 
Plant and Animal Sanitary Control. 
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8. Pan American Congress of Journalists. The Habana conference en- 
dorsed and recommended that future congresses of journalists be held at the 
time and place designated by the Governing Board. The first congress met 
at Washington in 1926. The Governing Board has already fixed Montevideo 
as the seat of the second congress, to meet sometime during the year 1930, 
the precise date to be fixed by the Government of Uruguay. 

9. Pan American Commission of Expert Bibliographers. For the purpose 
of organizing a continental bibliography as a measure tending toward the de- 
velopment of closer intellectual codperation between the American Repub- 
lics, the Sixth International Conference of American States recommended 
the creation of an Inter-American Commission of Bibliographic Experts, to 
convene at the time and place to be designated by the Governing Board. 
Steps have already been taken toward the organization of technical com- 
mittees in the respective countries. 

10. Pan American Pedagogical Congress. 'The Governing Board is author- 
ized to fix the date and select the city in which the Pan American Pedagogical 
Congress shall meet, in which representatives of the normal and upper ele- 
mentary schools designated by the respective governments shall participate. 

11. Inter-American Conference of Rectors, Deans and Educators. The Gov- 
erning Board is requested to fix the date and place of meeting of an Inter- 
American Congress of Rectors, Deans and Educators of the Republics of the 
American Continent, which congress shall meet within two years, and shall 
consider the project for the organization of an Inter-American Institute of 
Intellectual Coéperation. 

12. Pan American Congress of Municipalities. The Sixth International 
Conference of American States adopted a resolution recommending that a 
Pan American Congress of Municipalities be held at Habana in 1931, and 
that through the Pan American Union a preparatory meeting be held at Bos- 
ton in 1930, on the occasion of the celebration of the three hundredth anni- 
versary of the founding of that city. The City of Boston has agreed to ex- 
tend invitations to the executive officers of the larger municipalities of Latin 
America to attend the tercentenary celebration in that city in 1930. 

A resolution adopted at Habana provides that future sessions of the Inter- 
national Commission of Jurists shall be held on the dates to be fixed by the 
respective governments, acting through the Pan American Union. The reso- 
lution on arbitration and conciliation adopted at Habana fixed Washington 
as the seat of the conference, and the Governing Board was not directly in- 
volved in the selection of the date and place of meeting. It is expected, how- 
ever, that the conference will hold its sessions in the building of the Pan 
American Union in December. 

With respect to all of the above mentioned conferences, whether they meet 
at the Union or elsewhere, the Pan American Union will be active in the pre- 
liminary preparations and in securing the adoption of the conclusions that 
may be reached. In several instances specific obligations have been imposed 
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upon the Union, as in the prepartion of projects that shall serve as a basis of 
discussion and in undertaking studies preliminary to the meeting. In addi- 
tion, a number of resolutions adopted at Habana entrust to the Pan Ameri- 
can Union investigations of an educational, social and economic character. 
These special obligations may be summarized as follows: 

1. To undertake a study of the bases of a permanent organization of the 
Pan American Congresses of Journalists, to serve as the organ of the con- 
gresses and to coéperate in securing the adoption of the recommendations of 
the congresses in all the countries, members of the Union; this project to be 
prepared before the meeting of the Second Congress at Montevideo in 1930. 
The organization, when established, is to be dependent on the Pan American 
Union. A special committee of the Governing Board is now engaged in 
drawing up this project. 

2. To designate the capital city of the American Republic in which the 
Pan American Institute of Geography and History shall be established. A 
special committee of the Board hasalso been appointed to consider this matter. 

3. To undertake the preparatory work incident to the meeting of the Pan 
American Commission of Expert Bibliographers, and to take the necessary 
measures to carry into effect the conclusions of the commission. Steps have 
already been taken to carry this resolution into effect and to secure the ap- 
pointment of technical committees in each of the countries, members of the 
Pan American Union. 

4. To collect the sums subscribed for completing the publication of the 
Dictionary of the Spanish Language of Rufino J. Cuervo; to negotiate for the 
publication of the work; and to secure the coéperation of linguists of recog- 
nized ability to undertake the completion of the dictionary. 

5. To formulate the bases of a project of organization of the Inter-Ameri- 
can Institute of Intellectual Coéperation, which shall be submitted for the 
consideration of the Inter-American Congress of Rectors, Deans and Educa- 
tors. The Permanent Committee of the Governing Board on Intellectual 
Coéperation has undertaken a study of this resolution, with a view to formu- 
lating the required project. 

6. Pending the organization of the Institute of Intellectual Coéperation, 
the Pan American Union is requested to continue to promote the interchange 
of professors and students; the establishment of scholarships in colleges and 

universities and of special chairs for the teaching of the Spanish, English, 
Portuguese and French languages and their respective histories and litera- 
tures; and the establishment of chairs for the study of the commercial legisla- 
tion and the history of the commercial and diplomatic relations of the coun- 
tries, members of the Union. 

7. To continue the publication of statistics on the foreign commerce of the 
American Republics and to coéperate in securing the adoption and applica- 
tion of the conclusions and recommendations of the Pan American Commer- 
cial Conferences. 
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8. To compile the necessary information and to prepare the projects that 
may serve as a basis for the consideration by the Second Pan American Con- 
gress of Highways of agreements relative to the construction of an inter- 
American highway. This work has already been undertaken in conjunc- 
tion with the Executive Committee of the Pan American Confederation for 
Highway Education. 

9. To formulate a definitive project, on the basis of reports to be obtained 
from the respective countries, on the adoption of a standard coin for all the 
American Republics, which will be transmitted for the consideration of the 
Seventh International Conference of American States. 

10. To prepare data that will permit a proper consideration by the Seventh 
Conference of the proposal introduced at Habana that no American State 
shall impose restrictions on emigration and immigration to and from other 
American States, or limit the number of citizens that may enter from an- 
other American State. 

11. To submit to the Seventh International Conference, on the basis of 
studies to be obtained from the various governments, reports on the conditions 
of navigability of rivers and the obstacles to navigation; the methods and 
cost of eliminating such obstacles, and the possibility of connecting, or im- 
proving the existing connections, between the navigable rivers of the Americas. 

12. To take measures to obtain the adhesion of the American Republics to 
the Brussels convention on assistance, salvage and collision of September 
23, 1910; to that on privileges and naval mortgages of April 10, 1926; and to 
the one on limitation of shipowners’ liability of November, 1922. 

13. To codperate with the governments, signatories to the Convention on 
Commercial Aviation, in securing as far as possible, uniformity of laws and 
regulations governing aérial navigation. The Pan American Union has 
undertaken a study of existing regulations with a view to formulating a proj- 
ect that may be transmitted to the signatory governments. 

14. To have a study undertaken of the regulation of the industrial and 
agricultural uses of international rivers, and to submit the results of this 
study or the projects that may be formulated, to the Seventh International 
Conference of American States. 

15. To designate the first seven representatives of the Inter-American 
Commission of Women, which will undertake the preparation of juridical and 
other information that will enable the Seventh International Conference of 
American States to take up the consideration of the civil and political equal- 
ity of women in the continent. Four members of the commission have 
already been appointed. 

The conference at Habana also adopted a series of resolutions recommend- 
ing the inclusion of certain topics in the program of the Seventh International 
Conference of American States, with respect to which no definitive action 
was taken at Habana or which required more detailed consideration. At the 
same time, the conference requested the Pan American Union, in the formu- 
lation of the programs of future conferences, to undertake the preparation of 
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projects that shall serve as a basis for discussion on all technical topics in- 
cluded in the programs, and particularly on those topics which relate to a 
modification of or alteration in an existing treaty or convention. 

Finally, but by no means least important, the Pan American Union was 
requested to codperate as far as possible in the future work of codification of 
international law and in the studies that may be undertaken relative to uni- 
formity of legislation. In the important work of codification the Pan Amer- 
ican Union has been active for many years. The original projects of the 
conventions on international law adopted at Habana were formulated by the 
American Institute of International Law at the request of the Governing 
Board of the Pan American Union. In considering the resolution adopted 
at the Fifth International Conference of American States at Santiago in 1923 
on the reorganization of the International Commission of Jurists, the mem- 
bers of the Governing Board were of the opinion that the American Institute 
could perform a very real international service and greatly facilitate the work 
of the commission when it met at Rio de Janeiro. Accordingly, the Govern- 
ing Board adopted a resolution submitting to the executive committee of the 
Institute the desirability of holding a session in order that the results of the 
deliberations of the Institute might be submitted to the Commission of Ju- 
rists at Rio de Janeiro. This invitation was accepted. The deliberations of 
the Institute resulted in the submission to the Governing Board on March 2, 
1925, of thirty projects of convention, which were in turn transmitted by the 
Pan American Union to the Commission of Jurists at Rio de Janeiro. On 
the basis of these contributions the commission elaborated twelve projects of 
international public law, of which seven were eventually adopted in the form 
of conventions at the Sixth International Conference of American States. 
In addition, the commission and subsequently the conference at Habana, ap- 
proved a project of private international law code prepared by the American 
Institute of International Law at the request of the Governing Board of the 
Pan American Union. 

The resolution on the future codification of international law adopted at 
Habana stipulates that all material that may be compiled and the draft- 
projects that may be formulated on the subject of codification, shall be sub- 
mitted by the Pan American Union to the executive council of the American 
Institute of International Law “to the end that through a scientific consid- 
eration thereof the latter may make a technical study of such draft-projects 
and present its findings and formulas in a report on the matter.” 

The action of the delegates at Habana thus assures the continuance of that 
effective collaboration that has existed between the Pan American Union and 
the American Institute of International Law, which at the Sixth Interna- 
tional Conference of American States resulted in the codification in the form 
of conventions of seven subjects of international law, thus furnishing, as the 
report of the delegation of the United States to the conference remarks, “the 
first example of the conscious codification of international law in an interna- 

tional conference composed of plenipotentiaries.”’ 


THE AMERICAN RESERVATIONS AND THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE * 


By Man.ey O. Hupson 
Bemis Professor of International Law, Harvard Law School 


More than seven years have now passed since the treaty creating the 
Permanent Court of International Justice was opened for signature at 
Geneva.' For more than six years, the court has been at work,? and it is 
now holding its fourteenth session. In this period, it has handed down 
eleven judgments and fifteen advisory opinions, and has thus made a sub- 
stantial contribution to the better ordering of the international life of our 
time. Few if any informed people had envisaged such a large measure of 
usefulness for the court before it was established, and most of us had not 
dared to hope that in such a short time it would have builded its foundations 
so firmly. As an agency for the extension of the application of law in inter- 
national affairs, the court now holds an assured position, and it offers promise 
of large influence toward reducing international friction in the future. It 
now seems improbable that the world will ever again be willing to be without 
this or a similar tribunal, and if its present organization is not to be deemed 
as final, it seems clear that the existing court must serve as the basis of any 
future attempt to achieve a better administration of international justice 
according to law. 

The court is maintained today by the fifty-five members of the League of 
Nations. Fifty-two members of the League have signed the Protocol of 
Signature which gives life to the Statute of the court, and forty of them have 


* An address delivered on the Jacob H. Schiff Foundation at Cornell University, March 
26, 1928. 

1 The Protocol of Signature, to which the Statute of the court was ‘“‘adjoined’’, was opened 
for signature on December 16, 1920. For the official texts, see Publications of the Court, 
Series D, No. 1. 

2See Manley O. Hudson, ‘“‘The Sixth Year of the Permanent Court of International 
Justice,’’ this JourNau, Vol. 22, p. 1, continuing a series of annual articles begun in 1923. 

*On March 3, 1928, the court gave its fifteenth advisory opinion, concerning the jurisdic- 
tion of the courts of Danzig with respect to pecuniary claims of Danzig railway officials who 
have passed into the Polish service against the Polish Railway Administration. See Pub- 
lications of the Court, Series B, No. 15. [On April 26, 1928, the court handed down its 
twelfth judgment, in a case between Germany and Poland, relating to the admission of chil- 
dren to the primary schools in Polish Upper Silesia. A sixteenth advisory opinion, on the 
interpretation of the Greco-Turkish agreement of December 1, 1926, was given on August 
28, 1928. A thirteenth judgment, on the merits of the case concerning the factory at 
Chorzow, was given on September 13, 1928.] 
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ratified that instrument.‘ Moreover, some states have given the court a 
very large jurisdiction of a compulsory nature, for an “optional clause” with 
that effect has been signed on behalf of twenty-seven states, of which twenty- 
two have ratified it to the extent that ratification is required. In addition, 
the court has become thoroughly embedded in the treaty law of our time as a 
result of provisions in numerous international treaties which provide for its 
jurisdiction. The number of such treaties now exceeds two hundred.’ The 
public law of the past decade has grown up on the basis of the court’s exist- 
ence, in such a way that a disappearance of the court would mean a disloca- 
tion so serious that it cannot be thought of as possible. The court has come 
into the world to stay, and no state can play a full réle in the international life 
of our time without recognizing its existence. 


THE PROPOSED ADHESION BY THE UNITED STATES 


It is a curious combination of circumstances which deprives the United 
States of any part in maintaining the court. Our delegates worked at the 
Second Peace Conference at The Hague in 1907 to establish this kind of a 
tribunal, and our government was assiduous before the war in its attempt to 
find a way of obviating the difficulties which had frustrated their efforts at 
the Hague Conference. After the war, prominent Americans assisted in 
framing the Statute of the existing court, and the history of a generation of 
effort would have warranted an expectation that the United States would 
eagerly embrace the opportunity to join other nations in laying this corner- 
stone in the edifice of international peace. But the political situation of 
1920 and 1921 prevented the Government of the United States from partici- 
pating in any way in setting up the court, and events since have not brought 
America any share in its success. 

On February 17, 1923, our Secretary of State formulated a program for 
American adhesion to the court protocol, and a week later the President 
sought the advice and consent of the Senate for action to that end. The 
proposal was not that the United States should undertake any obligation to 
submit to the court; it was merely that the United States should assume a 
share in the responsibility of maintaining the court, measured by a financial 
obligation of about $40,000 per year. Even such a course was proposed 
only on conditions which left it quite clear that the United States should 
assume no obligations under the Covenant of the League of Nations, but 
would be allowed to participate upon an equality in all elections of judges, 

‘For a list of signatories, see Publications of the Court, Series E, No. 3, p. 35. [Chile’s 
ratification on July 20, 1928, brought the number of ratifying states to forty-one.] 

* For a list of these treaties, see Publications of the Court, Series E, No. 3, pp. 55 ff. 

* This limited effect of the proposed adhesion by the United States has often been em- 
phasized. See, especially, Elihu Root, ‘“The Permanent Court of International Justice,” 
1923 Proceedings of American Society of International Law, pp. 1, 14; Herbert Kraus, “La 
Cour Permanente de Justice Internationale et les Etats Unis d’Amerique,” 7 Revue de Droit 
Internationale et de Législation Comparée, 3rd Ser., pp. 281, 295. 
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and that no amendment of the Statute would be made without our consent. 
Secretary Hughes’ proposal was debated for almost three years, and in the 
course of this interval a wide-spread public interest was aroused. The de- 
bate resulted, on January 27, 1926, in our Senate’s adoption of a resolution 
consenting to American adhesion to the court protocol, with five ‘‘reserva- 
tions and understandings.’’? This resolution was communicated to the 
governments of the states which had signed the Protocol, and a conference 
of representatives of the signatories was held in Geneva, September 1-23, 
1926. At that conference, thirty-five governments agreed that their replies 
to the United States should follow uniform lines,® and replies which were 
later sent by certain governments conformed to that agreement.’ The dif- 
ference between these replies and the Senate resolution has created an 
apparent impdsse, in surmounting which no progress has been made during 
the past eighteen months. It is the purpose of this paper to analyse that 
difference with a view to determining whether any escape can be found which 
may enable the United States to take part in maintaining the court. 


THE FIRST RESERVATION 

The first of the Senate’s “reservations and understandings’’ was that 
‘adherence shall not be taken to involve any legal relation on the part of the 
United States to the League of Nations or the assumption of any obligations 
by the United States under the Treaty of Versailles.”’ The substance of this 


had been proposed by Secretary Hughes as one of his four “conditions and 
understandings.” The first part of the reservation serves only a political 
purpose; for it would hardly be true to say that the United States would be 
involved in no “legal relation’ to the League of Nations, if it participated in 
the elections of judges of the court by the Assembly and Council of the 


7 The Senate’s resolution contains an additional “‘understanding’’ and an additional con- 
struction, which were not included among the ‘‘reservations and understandings”’ of which 
acceptance by exchange of notes was required. 

The text of the Senate resolution is to be found in Sen. Doc. 45, 69th Cong., Ist Sess., and 
is reprinted in Supplement to this JourNAL, Vol. 20, p. 73. For comment, see this JouRNAL, 
Vol. 20, p. 330. 

8 The Minutes of the Geneva conference have been published as League of Nations Docu- 
ment, 1926, V. 26. The best comment published is that by Quincy Wright, ‘‘The United 
States and the Permanent Court of International Justice,’ this JourNaL, Vol. 21, p. 1. 

* On May 1, 1928, forty-seven of the signatories had replied to the Secretary of State of the 
United States. Of these, Albania, Cuba, Greece, Liberia, and Luxemburg accepted the 
proposals of the United States without condition. The acceptances of Brazil, the Dominican 
Republic and Uruguay have also been forecast. Fifteen of the replies were mere acknowl- 
edgments, and no reply had been received from three of the signatories. The replies from 
the following were in accordance with the recommendations of the Geneva conference: 
Australia, Belgium, Czechoslovakia, Denmark, Estonia, France, Great Britain, Hungary, 
India, Irish Free State, Italy, Japan, Netherlands, New Zealand, Norway, Poland, Portugal, 
Rumania, Siam, South Africa, Spain, Sweden, Switzerland, Yugoslavia. [See Publications 
of the Court, Series E, No. 4. pp. 125-127.] 

10 Secretary Hughes’ condition did not mention the Treaty of Versailles. 
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League of Nations." The latter part of the reservation seems wholly super- 
fluous, for the Protocol of Signature forms no part of the Treaty of Versailles, 
and its acceptance could not impose any of the obligations created by the 
latter instrument. Even Article 14 of the Covenant, to which reference is 
made in the Statute, imposes no obligations on the signatories of the Protocol 
of Signature. But this reservation has not created any difficulties, and it 
was readily agreed to by the conference at Geneva.” 


THE SECOND RESERVATION 


The second of the Senate’s ‘reservations and understandings,” concerning 
participation in the election of judges, was likewise accepted by the Geneva 
conference. It would entitle the United States to full participation, on 
terms of equality, in all proceedings of the Assembly and Council relating to 
an election of judges. This would include not only the casting of ballots by 
a representative of the United States sitting with each of these bodies, but 
participation also in setting up the joint conference provided for by the 
Statute (Article 12) “if after a third meeting one or more seats still remain 
unfilled.’””’ The American representative might not be one of the six mem- 
bers of this joint conference, but as any choice of the conference must be 
accepted by the Assembly and Council, no judge could be actually elected 
without the United States’ having the opportunity to vote in the election. 
The final acceptance of this reservation would mean, of course, a modification 
of the Statute (Article 4) which provides that ‘‘the members of the Court 
shall be elected by the Assembly and by the Council;’’ for if the American 
reservation were accepted, elections would be by the Assembly and by the 
Council with the collaboration of representatives of the United States. But 
such acceptance would not mean any amendment of the Covenant." 


THE THIRD RESERVATION 


The third of the Senate’s “‘reservations and understandings” was “that 
the United States will pay a fair share of the expenses of the Court as deter- 
mined and appropriated from time to time by the Congress of the United 
States.” This too was accepted by the conference at Geneva. In other 
words, the signatories are ready to agree that while the amounts of their own 
quotas of the expenses of the court are to be determined by the method es- 
tablished for fixing their contributions to the League of Nations, the United 
States will be free to determine the amount of its quota by itself. For it is 
the Congress of the United States which will say what is the “fair share of 


| See the excellent comment by Herbert Kraus, op. cit., pp. 298 ff. 

'? The reservation does serve the purpose of indicating that the United States does not 
adhere to the protocol as a member of the League of Nations, and this indication may be 
thought to have been necessitated by the introductory words in the protocol itself. 

“ The contrary view of M. Erich (Finland), set forth in League of Nations Document, 
1926, V. 26, p. 72, is fully answered by Mr. Quincy Wright in this Journat, Vol. 21, p. 9. 
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the expenses of the Court’ to be borne by the United States.“ This is an 
obvious inequality which the American reservations would create; but 
other countries have enough confidence in us to raise no objection on this 
score. They realize that the United States is not likely to ask to be per- 
mitted to pay less than the largest quota paid by any other state. In 1927, 
the largest quota was paid by Great Britain, amounting (roughly) to $42,000, 
and it seems probable that as things now stand the United States would pay 
an equal amount. 
THE FOURTH RESERVATION 


The fourth of the Senate’s “reservations and understandings” involved 
two separate matters. It stipulated, first, that ‘‘the United States may at 
any time withdraw its adherence” to the protocol. This had not been in- 
cluded among Secretary Hughes’ original conditions, and it seems to have 
been inserted by the Senate out of an excess of caution.” Today, no state 
would seriously think of withdrawing from the Universal Postal Union, for 
example, and the situation is not likely to arise which would lead the United 
States to want to withdraw from its support of the court. It is chiefly be- 
cause of other parts of the ‘‘reservations and understandings”’ that this 
provision was debated at the Geneva conference, where it was finally decided 
to accept the American reservation as it stands, with an added provision that 
“to assure equality of treatment,” the signatories “acting together and by 
not less than a majority of two thirds, should possess the corresponding right 
to withdraw their acceptance of the special conditions’’ set by the United 
States ‘‘in the second part of the fourth reservation and in the fifth reserva- 
tion.”’*® This addition can hardly be objected to by the United States, 
which in seeking a special position for itself makes it necessary for the signa- 
tories to leave open a way of reéstablishing the status quo ante, “‘if it were 
found that the arrangement agreed upon was not yielding satisfactory 
results.” 

The second part of the fourth reservation, that the court’s Statute “‘shall 
not be amended without the consent of the United States,’ was really 
superfluous. This would have been true if nothing had been said about it. 
No treaty can be amended without the concurrence of all signatories thereto, 
unless the contrary is stipulated,'’ and the Statute of the court is for this 

14 Of course it would not be beyond the competence of our treaty-making power to obligate 
the United States to pay a definite amount of the expense, or an amount to be determined 
by a definite method. Such an obligation was assumed by the United States in the conven- 
tion of May 20, 1875, creating the International Bureau of Weights and Measures. 

15 See, however, a proposal to this effect by the writer, in the American Bar Association 
Journal, February, 1922, p. 85. 

16 The discussion at the Geneva conference was to some extent confused by a suggestion 
that a single signatory might withdraw its acceptance of the American conditions, so as to 
put an end to the effect of the American adhesion. But it seems questionable whether such 
a withdrawal could be effected without an operative denunciation of the protocol itself. 

17 Following the procedure adopted in drawing up the Convention for the Pacific Settle- 
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purpose to be deemed a part of the treaty called a Protocol of Signature to 
which it is ‘‘adjoined.”” Secretary Hughes’ suggestion of this provision is 
therefore to be attributed not to legal necessity, but to the tactical advantage 
of its soothing influence. The conference at Geneva found little difficulty 
in accepting it, though it was proposed to state what is already the clear legal 
situation, that no amendment of the Statute may be made without the con- 
sent of all the contracting states. This would seem to involve no amend- 
ment of the Statute as it now exists." 


FOUR RESERVATIONS ACCEPTED 


The first four of the American reservations were therefore accepted by the 
Geneva conference, without any modification of their effect; and it seems 
clear that the acceptance of these four reservations is in such form as would 
enable the President, if there were no fifth reservation, to proceed to effect 
the adhesion of the United States upon the basis of the exchange of notes, 
without any further submission to the United States Senate. The present 
difficulties would not have arisen if the United States Senate had accepted 
the conditions suggested by Secretary Hughes; they are not occasioned by 
the Senate’s addition of the reservation concerning withdrawal; nor are they 
due to the way in which the signatories of the Protocol have accepted the 
first four of the Senate’s reservations. 


THE FIFTH RESERVATION (First part) 


It is only the fifth ‘‘reservation and understanding” proposed by the 
Senate that has held up the adhesion by the United States. The first part 
of the fifth reservation would prescribe ‘‘that the Court shall not render any 
advisory opinion except publicly after due notice to all States adhering to the 
Court and to all interested States and after public hearing or opportunity for 
hearing given to any State concerned.”” This provision found no place in 
Secretary Hughes’ formulation, and it was inserted by the Senate after a 
long debate on advisory opinions. The nature and office of these opinions 
have been so misrepresented in America that it is necessary to give some ex- 
planation of their history. 


ment of International Disputes of October 18, 1907, revising a similar convention of July 
29, 1899, a new treaty covering the same subject-matter may be made by some of the 
signatories of an existing treaty. See the discussion of this point by Mr. Quincy Wright, 
this JournaL, Vol. 21, p. 13. 

‘8 It is surprising, therefore, that Senator Walsh, admitting that there can be “no possible 
objection”’ to this provision, states that it isa suggestion “that the statute be amended” and 
that for this reason “‘a resubmission of the Protocol to the Senate would be imperative.” 
Thomas J. Walsh, ‘“‘The Present World Court Situation,” 15 Kentucky Law Journal, 299, 
p. 306. 

‘* The fifth reservation was first proposed in its final form on January 23, 1926 (67 Cong. 
Record, p. 2656), and as it was voted by the Senate on January 27, 1926, there was practi- 
cally no opportunity for a discussion of the text outside the Senate, nor was there much dis- 
cussion of the wording in the Senate itself. 
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The Statute of the court makes no express provision for advisory opinions, 
though it does provide (Article 36) that the court’s jurisdiction comprises 
‘‘all matters specially provided for in treaties and conventions in force.’’* 
But the Statute states (Article 1) that the court is established ‘‘in accordance 
with Article 14 of the Covenant of the League of Nations,’’ and that article 
provides inter alia that ‘‘the Court may also give an advisory opinion upon 
any dispute or question referred to it by the Council or Assembly.”’ The 
provision in Article 14 may therefore be said to have been incorporated by 
reference into the Statute of the court. Though much was made of the 
point in the debate in the United States, it makes little difference for most 
purposes whether the competence of the court to give advisory opinions is to 
be derived from Article 36 of the Statute or from Article 14 of the Covenant.” 
It is not to be denied after these six years that the competence does exist. 
The court has already handed down fifteen advisory opinions, and it has 
taken great care to provide the necessary safeguards for protecting the 
judicial character of its deliberation with respect to them. 

The Rules of Court first adopted on March 24, 1922, revised on July 31, 
1926, and amended on September 7, 1927, now make provision for advisory 


opinions as follows (Article 71) :” 
Advisory opinions shall be given after deliberation by the full Court. 
They shall mention the number of the judges constituting the majority. 
On a question relating to an existing dispute between two or more 
States or Members of the League of Nations, Article 31 of the Statute 


shall apply. In zase of doubt, the Court shall decide. 
Dissenting judges may, if they so desire, attach to the opinion of the 
Court either an exposition of their individual opinion or the statement 


of their dissent. 


The recent amendment, by the addition of the second paragraph, was a step 
toward the more complete assimilation of advisory procedure to the con- 


tentious procedure of the court. The rules also lay down the steps to be 
taken when an advisory opinion is requested. The Registrar must forthwith 
give notice of the request to all members of the court, to all members of the 
League of Nations and to all states entitled to appear before the court; he 
must also notify any member of the League or any state entitled to appear 
before the court or any international organization, which the court considers 
as likely to be able to furnish information, that the court will receive either 
written or oral statements relating to the request before it; moreover, after 
such statement has been made, any such member or state or organization is 


20 On the meaning of this provision, and on the court’s advisory opinions in general, see 
Manley O. Hudson, “The Advisory Opinions of the Permanent Court of International 
Justice,’ International Conciliation, November, 1925, No. 214. 

21 The point might become important if an effort were being made to deprive the court of 
this competence altogether, by an amendment to the Covenant. 

22 For the text of the amendment adopted on September 7, 1927, see Publications of the 


Court, Series D, No. 1 (addendum). 
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to be permitted to comment on other such statements made to the court 
(Article 73). This would seem to meet quite adequately the provision of 
our Senate that “due notice” be given to all adhering or interested states, 
and that a “‘ public hearing or opportunity for hearing [be] given to any state 
concerned.” The rules further provide (Article 74) that “‘advisory opinions 
shall be read in open court, notice having been given . . . to the representa- 
tives of states, of members of the League and of international organizations 
immediately concerned’’; and that “any advisory opinion which may be 
given . . . shall be printed and published . . .”” This would seem to give 
adequate satisfaction to the demand of our Senate that advisory opinions be 
rendered ‘‘publicly.”” Thus, the substance of what was demanded by our 
Senate in the first part of its fifth reservation is not only the actual practice 
of the court but is also formally required by its own rules. 

It may be said, however, that the rules which prescribe this practice are 
subject to change by the court and that the United States should erect a 
safeguard against any such change.** The Statute (Article 30) follows ideas 
current in the United States in giving the court a broad power to “frame 
rules for regulating its procedure.’’ It seems most improbable that any very 
fundamental changes will ever be made in the existing rules to dispense with 
the requirements of due notice and publicity with respect to advisory opin- 
ions. When the original rules were being drafted, the possibility of the 
court’s giving secret advisory opinions was considered and definitely re- 
pudiated in the rules agreed upon. But much had been said in the United 
States about the possibility of secret opinions, and the Geneva conference, 
desiring to give full weight to this part of the Senate’s fifth reservation, pro- 
posed a formal agreement among all signatory and adhering states that “‘the 
Court shall render advisory opinions in public session.’”’ (Article 3 of the 
preliminary draft of a protocol). 

The first part of the Senate’s fifth reservation requires three things: (1) the 
public rendering of advisory opinions, to be preceded by (2) due notice to all 
states parties to the protocol and to other interested states, and by (3) public 
hearing or opportunity for hearing to any state concerned. The practice of 
the court is and has been throughout its history such as to give entire satis- 
faction to these three requirements. Moreover, the first requirement, the 
publie rendering of advisory opinions, is covered to some extent by the exist- 
ing Rules of Court providing that the advisory opinion shall be read in open 
court and shall be printed and published. It would be further covered, ac- 
cording to the Geneva conference proposal, by a formal agreement, tanta- 
mount to an amendment of the Statute, making the court incompetent to 
render an advisory opinion other than publicly. The second requirement, 
due notice, is fully covered by the existing Rules of Court, and the whole 
purpose of advisory opinions would be defeated if these rules were repealed. 
The third requirement, hearing or opportunity for hearing, is fully covered 

* This point was made by several participants in the debate in the United States Senate. 
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by the existing Rules of Court, and the recent amendment of these rules goes 
further than the Senate requirement in its assimilation of the procedure re- 
lating to hearings on advisory opinions concerning disputes, to the proce- 
dure relating to hearings where disputes are submitted for judgment; in 
either case, the interested state may have one of its nationals sitting with the 
judges. Hence, it would seem that all three of the Senate’s requirements as 
to procedure with reference to advisory opinions are adequately satisfied, 
unless we would insist that the regulation of notice and hearing shall be taken 
out of the hands of the court by amending the Statute. Such an insistence 
would run counter to the current tendency in the United States, to give 
courts more, rather than less, control of their own procedure,” and its success 
might hamper the court with a rigid restriction which would deprive it of a 
capacity to benefit by its own experience. It is difficult to believe that the 
United States would long withhold its adhesion only because of the difference 
between our Senate and the Geneva conference on this point, though this 
difference alone might make further action by our Senate necessary. 


THE FIFTH RESERVATION (Second part) 


We come then to the second part of the Senate’s fifth reservation, to the 
effect that the court shall not, “‘without the consent of the United States, 
entertain any request for an advisory opinion touching any dispute or ques- 
tion in which the United States has or claims an interest.”” In considering 
this proposal, the Geneva conference distinguished between (a) requests 
for advisory opinions relating to disputes in which the United States is a 
party, and (b) requests for advisory opinions relating to disputes or ques- 
tions in which the United States may have or claim an interest without being 
a party. These two situations must be considered separately, for they sug- 
gest possible differences of approach. 


(a) Disputes to which the United States ts a Party 


If an advisory opinion is requested by the Assembly or Council of the 
League of Nations concerning a dispute to which the United States is a party, 
the Geneva conference thought that the action of the court itself in the 
Eastern Carelia Case * ‘‘seems to meet the desire of the United States.” 
There the Council’s request was for an advisory opinion relating to a ques- 
tion which had been the subject of interchanges between Finland and the 
Union of Socialist Soviet Republics. Notice of the request was sent to all 
members of the League, including Finland, to the United States, Ecuador and 
the Hedjaz, as states mentioned in the Annex to the Covenant, and to the 
Soviet Union as an interested state. The Soviet Government sent the court 
a long telegram, by which it challenged the court’s competence and ‘‘cate- 

24 See Roscoe Pound, “The Canons of Procedural Reform,” 12 American Bar Associa- 
tion Journal, p. 541 (1926); and the symposium in 6 Oregon Law Review, pp. 36-54 (1927). 

28 Publications of the Court, Series B, No. 5. 
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gorically refused” to take any part in the examination of the question by the 
court. A representative of Finland appeared before the court, however, 
and submitted both oral and written statements. In these circumstances 
the court did ‘‘entertain the request,’”’ though apparently not without a 
disposition to enquire into its own ‘competence to give effect to the request 
for an advisory opinion.’’ It proceeded to examine the numerous documents 
before it, some of which were transmitted with the Council’s request, some 
by the Finnish Government, and reached the conclusion that ‘the Govern- 
ment of Finland and the Soviet Government are in acute controversy”’ with 
regard to a declaration referred to in the Council’s request. The Finnish 
representative contended that ‘‘the question submitted to the court should 
be understood as a preliminary question relating to the nature of the dispute 
by analogy to Article 15, paragraph 8, of the Covenant’’; but to this the 
court could not agree. After proceeding to entertain the request, hearing the 
Finnish representative’s presentation, and studying the documents before 
it, the court reached the conclusion that the opinion requested “bears on an 
actual dispute between Finland and Russia;”’ and that the Council’s dealing 
with such a dispute must be under Article 17 of the Covenant. But as 
Russia had not agreed to the Covenant, and as “no state can, without its 
consent, be compelled to submit its disputes’’ to any kind of pacific settle- 
ment, and as Russia had not consented, the court found it ‘impossible to 
give its opinion on a dispute of this kind.’”’ “Other cogent reasons” were 
held to make such a course ‘‘inexpedient’’; in this case, it was said, ‘‘answer- 
ing the question would be substantially equivalent to deciding the dispute.’’* 
What, then, does the court’s action in the Eastern Carelia Case signify? 
Clearly, that, although the court will entertain a request for an opinion 
relating to a dispute between a member and a non-member of the League, 
it will give no opinion if the non-member does not consent and has in no way 
agreed to the submission of the request. When this is superimposed on the 
second part of the Senate’s fifth reservation, it gives satisfaction to the end 
but not to the text of the reservation, in so far as it concerns a request for an 
advisory opinion relating to a dispute to which the United States is a party. 
Under the Eastern Carelia precedent, the court might entertain the request, 
but would refrain from giving an opinion, at any rate where the giving of an 
opinion would be “‘substantially equivalent to deciding the dispute.” 


(b) Disputes and Questions to Which the United States is Not a Party 


With regard to requests for advisory opinions relating to disputes or ques- 
tions where the United States is not a party but has or claims an interest, 
the Geneva conference proposed to place the United States on a footing of 
equality with members of the League of Nations. It was therefore proposed 
to be agreed that the court should give to an objection by the United States 


* No significance is to be attached to the fact that this refusal to give an opinion is pub- 
ished as No. 5 in the collection of the court’s advisory opinions in Series B of its publications. 
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“the same force and effect as attaches to a vote against asking for an opinion 
given by a Member of the League of Nations either in the Assembly or in the 
Council.”” But the conference could not say what this ‘“‘force and effect” 
would be. 

It has not been established that the adoption of a request for an advisory 
opinion requires a unanimous vote. Perhaps it is the more general view 
among commentators that unanimity is required.?”. The provision in Article 
5 of the Covenant is that except on ‘“‘matters of procedure,’’ which include 
“the appointment of committees to investigate particular matters,” the 
“decisions at any meeting of the Assembly or of the Council shall require the 
agreement of all Members of the League represented at the meeting.”’ But 
the Geneva conference was of the opinion that it is ‘impossible to say with 
certainty whether in some cases, or possibly in all cases, a decision by a 
majority is not sufficient.’’ Nor is it possible to say whether if unanimity be 
required, it is to be absolute unanimity or that qualified unanimity defined 
in Article 15, paragraph 6, of the Covenant which would render it unneces- 
sary to count the votes of representatives of the parties to a dispute.* 


MUST THE COUNCIL BE UNANIMOUS? 


It is commonly supposed in America that the question whether unanimity 
in the Council is necessary for requesting an advisory opinion is a simple 
question of law which can and ought to be easily cleared away. Certainly 


27 Alexander P. Fachiri, The Permanent Court of International Justice, pp. 163-4; Arnold 
D. MeNair, ‘The Council’s Request for an Advisory Opinion from the Permanent Court of 
International Justice,’ British Year Book of International Law, 1926, p. 1; Raul Fernandes, 
The United States and the Permanent Court of International Justice (Published by the 
American Foundation), p. 15. Cf., 2 Oppenheim, International Law (4th ed. by McNair), 
p. 55. See also, a volume of opinions by various jurists, entitled Agrarian Reform in Rou- 
mania and the Case of the Hungarian Optants in Transylvania before the League of Nations, 
particularly the opinions by Marcel Sibert (p. 273) and Karl Strupp (p. 297). Since the 
publication of his book in 1925, Mr. Alexander P. Fachiri seems to have changed his opinion. 
In an address at the Geneva Institute of International Relations in August, 1928, he said: 
“T have to admit that I have held vacillating views, and even yet have not come to a definite 
conclusion.’’ Problems of Peace (Second Series), p. 86. 

For a contrary view, see P. J. Baker, “‘The Obligatory Jurisdiction of the Permanent 
Court of International Justice,’ British Year Book of International Law, 1925, p. 75; 1 
Gonsiorowski, Société des Nations et Problémes de la Paiz, p. 473. 

28 The argument that only qualified unanimity is required finds some support in the 
court’s Advisory Opinion No. 12, in which the view was expressed that in dealing with a dis- 
pute between Great Britain and Turkey, referred to the Council by the agreement of the 
parties in the Treaty of Lausanne, the Council’s decision should be taken by unanimous 
vote, but the votes of the parties’ representatives should not be ‘‘counted in ascertaining 
whether there is unanimity.’ Publications of the Court, Series B, No. 12, p. 33. At the 
Geneva conference, Sir Cecil Hurst (British Empire) deduced from this that if the Council 
were dealing with a dispute under Article 15 of the Covenant, and “desired to be fortified by 
an opinion of the Permanent Court, the votes of the parties to that dispute would not be 
counted in any decision upon the question whether or no an advisory opinion should be 
taken.’”’ See Minutes of the Geneva conference, p. 24. 
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the discussion of the Senate reservation would be simpler if there were a 
solution of this question, and particularly if the solution favored the require- 
ment of unanimity. But some of those who are interested in the effective 
functioning of the Council in times of difficulty are loath to see such a solu- 
tion established, and it was for this reason that the Geneva conference did not 
approve a suggestion that an advisory opinion of the court be sought on the 
nature of the vote required in the Council.” A very trying situation might 
arise in which the court would be asked for an advisory opinion by a majority 
vote in the Council, as a last expedient for continuing peaceful discussion. 
With the numerous clauses in treaties conferring jurisdiction on the Council, 
among which the minority treaties are perhaps most important, it would 
seem a stultifying act for the Council to deprive itself of any useful method 
of dealing with disputes, and many people hesitate to be committed to a view 
which would have that effect. The question is one of politics as well as law, 
and the last word does not belong to the lawyers. The problem is not made 
simpler by the fact that any rule established with reference to voting in the 
Council would probably have to be applied to voting in the Assembly also.” 
Moreover, it is not easy to see that a decision on the point taken either by the 
Assembly or by the Council would bind those bodies in the future. 

There is little in the records of the Council to date to indicate whether 
unanimity is required for a request to the court. In 1923, when the optants 
question between Hungary and Roumania came before the Council, it was 
proposed by M. Adatci (Japan), that the Council should ask the court for an 
advisory opinion. The proposal was at once accepted by the Hungarian 
representative, who expressed the opinion that a majority vote was sufficient 
for that purpose; and later the British representative, Lord Cecil, upheld this 
view. But other procedure was adopted, and no opinion was then requested. 
In 1925, when the Council requested an opinion concerning the interpreta- 
tion of Article 3, paragraph 2, of the Treaty of Lausanne, involved in a dis- 
pute between the British Empire and Turkey, the representative of Turkey 
is not clearly recorded as having agreed to the Council’s request.* 

It was the view of the Geneva conference that the United States could avail 
itself of the precedent of the Eastern Carelia Case for assurance that without 
its consent no advisory opinion would be given relating to a dispute to which 
the United States is a party; and that in other cases, with respect to requests 
for advisory opinions relating to other disputes or to questions other than 
disputes, the objection of the United States would be given “the same force 
and effect’ as if the United States were a member of the League of Nations 
and represented on the Council. If that view were accepted, the United 


*® This suggestion by M. Rolin (Belgium) was supported by M. Pilotti (Italy). See 
Minutes of the Geneva conference, pp. 23, 26. See also, note 53, infra p. 794. 

*° Subject, of course, to whatever modification should be made as a result of Article 15, 
paragraph 10, of the Covenant. 
* See the writer’s discussion of these cases in International Conciliation, No. 214, pp. 349 ff. 
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States could block a request for an advisory opinion if unanimity, either 
absolute or qualified, were required in the voting in the Assembly or Council, 
but could not block a request if only a majority vote were required. This is 
clearly less than the Senate in its reservation demanded. 


EFFECT OF A CLAIM OF INTEREST 


The Senate reservation was drafted on the hypothesis that a claim of 
interest by the United States should deprive the court of its jurisdiction to 
entertain a request for an advisory opinion, unless the United States should 
consent to the exercise of such jurisdiction.” But the Geneva conference 
proceeded, both in the Final Act and in the Preliminary Draft of a Proto- 
col, in an effort to give effect to the opposition or objection of the United 
States. If the Senate’s reservation had stated that the court should not 
give an advisory opinion when objection is made by the United States on the 
ground of interest, we should have a simpler situation. But under the reser- 
vation, the court would be incompetent to entertain a request, and could not 
proceed to any deliberation on its possible opinion in either of two cases: (1) 
if the United States has an interest, and gives no positive consent; or (2) if 
the United States claims an interest and gives no positive consent. It is not 
a question of consent resulting from failure to object; the Senate desired, 
apparently, to protect against that. A mere claim of interest would disable 
the court, and would render it incompetent. Instead of an affirmative inter- 
position of an objection to prevent the court from proceeding, it would take 
an affirmative yielding of consent to enable the court to proceed once an 
interest of the United States has been claimed or found to exist. Conceiv- 
ably, the claim that the United States has an interest could be advanced by 
another state to bar an advisory opinion relating to a dispute to which two 
other states were parties. Nor is it necessary that the court should pass 
upon a claim of interest by the United States and find it to be well-founded. 
The Senate does not propose that the United States should confer any such 
power on the court. If the advisory opinion requested should relate to a 
dispute to which the United States is a party, then it would be clear that the 
United States has an interest and the court would be incompetent if no action 
were taken by the United States; if it should relate to other disputes, or to 
any question, the Senate would have the court’s incompetence flow from any 
claim of interest. 

Much has been said in the United States about the expression ‘“‘ has or 
claims an interest,’’ and a serious attempt has been made to show the ex- 
pression to be a term of art in American law.* These words, it is said, ‘‘ have 
acquired a technical meaning by frequent judicial interpretation,” and ‘‘Sen- 

82 See the appreciation of this point by M. Buero (Uruguay), Minutes of the Geneva con- 


ference, p. 32. 
8 Esther Everett Lape, ‘“‘A Way Out of the Court Deadlock,” Atlantic Monthly, October, 


1927, p. 517. 
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ate debates and points of view cannot change established meanings.” By 
this process, it is sought to prove that the court itself could pronounce upon 
any claim of interest, could determine whether the interest existed, and could 
proceed to entertain a request and give an opinion, even without the consent 
of the United States, in spite of a claim which it would pronounce to be un- 
founded. This argument is unconvincing, for the interpretation of an 
international instrument embodying the Senate reservation would not de- 
pend on the municipal private law of the United States. It is to be noted, 
also, that there is plenty of evidence that the language wasnot thus conceived 
in the United States Senate. 


PROCEDURE UNDER THE SENATE RESERVATION 


There is a further question as to the manner in which, and the time within 
which the United States would either advance a claim of interest or give its 
consent. The Senate reservation seems to envisage the filing of a claim of 
interest and the expressing of consent before the court and not before the 
Assembly or Council of the League. It is easy to foresee the difficulties 
which might ensue. The Council might request an opinion in a very delicate 
situation, and a decision to make the request might be taken as a transaction 
after long deliberation and negotiation. Later, the Council would learn 
that the United States had defeated the possibility of the court’s entertaining 
the request by filing a claim of interest with the court, although nothing 
might have been heard of such a claim when its deliberations were proceeding. 
Moreover, how much time would the United States want in which to file its 
claim of interest? Would the court have to wait until a request could be 
studied in Washington and a reply could be received from the United States? 
Or suppose the matter were urgent, and there being no apparent American 
interest, the court should be convened and should proceed to entertain the 
request, to hear states interested, and to deliberate upon its opinion. Would 
the United States be able to interrupt such action by filing a claim of interest? 
Such matters would, in any view of the Senate’s proposal, have to be regu- 
lated, and the Geneva conference suggested that to this end “an under- 
standing be reached by the Government of the United States with the Council 
of the League of Nations.” 

Another statement which has been misleading is that “the fifth reservation 
is addressed not to the League but to the Court.’’*' In truth, it is not ad- 
dressed to either. It is addressed to the governments of those states which 
are signatory to the court protocol. The courtis aninternationalinstitution. 
Its members do not in any way represent their states; their function is 
limited to administering the court and performing their judicial duties. The 
court is in no way concerned with the proposed American adhesion until it 
* This statement was made by Miss Lape (op. cit., p. 526), but the idea had been previ- 


ously expressed by Sir George Foster (Canada) at the Geneva conference. Minutes of the 
Geneva conference, p. 29. See comment by M. Rolin (Belgium), p. 37. 
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becomes effective. On the other hand, the present signatories of the court 
protocol may want to take counsel with each other in considering the Ameri- 
can proposal, addressed to each of them, and they may confer in the Council 
or Assembly of the League of Nations, or in an independent conference. In 
any case, they cannot forget that they are maintaining the League, as well as 
the court, and they must consider the possible effect of anything done with 
reference to advisory opinions on the usefulness of organs of the League as 
agencies for advancing pacific settlement. 


THE NATURE OF ADVISORY OPINIONS 


To understand the second part of the Senate’s fifth reservation, it is neces- 
sary to understand the nature of advisory opinions and the function which 
they were designed to serve and have served during the past six years. It 
would be very easy to press too far the analogy between a dispute between 
two nations and a dispute between two individuals. The interests of two 
individuals are more easily ascertained and evaluated than the interests of 
two nations, and a law for their protection can therefore be more definite. 
Complications are never so extensive in disputes between individuals, and 
possible future embarrassments of a rule of law are seldom if ever so perplex- 
ing. An individual has but himself to consider, though the applicable 
private law must be framed with regard to social as well as individual 
interests; but an official must always consider a constituency, and constitu- 
encies are seldom united and often volatile. It is a simpler matter to say 
that A and not B is owner of Blackacre, than to say that State A and not 
State B possesses certain powers of government over a particular territory. 
In dealing with disputes between states, therefore, legal equations are less 
frequently adequate. If two states carry their dispute to the Council of the 
League of Nations, it is usually because the subject-matter cannot be com- 
pressed into a legal difference which might be taken to the court in a con- 
tested case. The Council must deal with the political phases of the dispute. 
But political questions are frequently masked as legal questions, and to dis- 
pose of a political background it is sometimes necessary to deal with the legal 
foreground of a dispute. It is for this reason that during the past six years 
the limited judicial action involved in the court’s giving advisory opinions 
has proved so useful in the settlement of disputes. 

Even in some of our Anglo-American systems of law, we have found it 
desirable to confer on courts a power to give advisory opinions, where 
matters of public interest are involved. In England, such power was con- 
ferred on the Judicial Committee of the Privy Council in 1833, and it has 
recently been exercised with reference to the “Articles of agreement for 
a treaty”? between Great Britain and Ireland.* In eleven of the States of 
our Union, certain public bodies, usually one or both branches of the legisla- 
ture, have power to call upon the highest court in the State, or upon its 
* British Parliamentary Papers, Cmd. 2214 (1924). 
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judges, for advisory opinions.* In Massachusetts, this has been true since 
1790;°’ in New Hampshire since 1784;* in Maine since 1820;* in Rhode 
Island since 1842; in Delaware since 1852;*° in Florida since 1868 ;*! in Colo- 
rado since 1886; in South Dakota since 1889; in Mississippi since 1890;** in 
Oklahoma since 1903; in Alabama since 1923.‘ The Supreme Court of the 
Dominion of Canada has had the duty of giving advisory opinions since 
1875, and advisory opinions are in use also in the Provinces of Quebec, Nova 
Scotia, Ontario, Manitoba, Saskatchewan, and British Columbia. In all of 
these jurisdictions, the giving of advisory opinions is a part of the judicial 
function, and it is recognized that cases of public interest may arise where 
this device is to be preferred to contested litigation. 


THE EFFECT OF ADVISORY OPINIONS 


An advisory opinion is what it purports tobe. Itisadvisory. It does not 
have the binding force of a judgment. It does not have the finality of a 
settlement. It does not close the door to negotiation. Though it is an 
authoritative statement of the law, it does not have the force of a precedent 
so as to call for an application of stare decisis. In Massachusetts, the 
Supreme Judicial Court does not feel itself bound to adhere to an advisory 
opinion if the same question is later presented for judgment.** The Statute 
of the Permanent Court of International Justice provides (Article 59) that 
even ‘‘the decision of the Court has no binding force except between the 
parties and in respect of that particular case;” but an advisory opinion of 
the court is of less extensive effect than a decision, for in a strict sense there 
are no parties before the court in its consideration of a request for an advisory 
opinion. Even the parties to a dispute concerning which the court gives an 
advisory opinion are not bound by the opinion given, and of course other 
states are not bound. Nor is any state bound by an advisory opinion con- 
eerning a question submitted by the Council. A fifth reservation in the reso- 
lution introduced in the Senate by Senator Swanson, on March 5, 1925, to 
the effect that the United States should not be bound by an advisory opinion 
which it had not joined in requesting,* proposed no change in the situation 
as it exists with nothing said on that point. 

It has recently been suggested that after the court has given an advisory 
opinion to the Council, it is incumbent on the latter to adopt and to follow 


* Such jurisdiction previously existed, also, in Missouri and in Vermont. See Manley O. 
Hudson, “The Advisory Opinions of the Permanent Court of International Justice,”’ Inter- 
national Conciliation, No. 214, pp. 352 ff. 

* See, for instance, the recent opinions reported in (1926) 254 Mass. 617, (1927) 159 N.E. 
55, 70. 


8 See (1927) 138 Atl. 284. 39 See (1925) 128 Atl. 691. # See (1919) 30 Del. 406. 
“ See (1926) 111 So. 252. 42 See (1927) 114 So. 887. * See (1927) 113 So. 584. 
“See Loring v. Young (1921), 239 Mass. 349. See this JourNAL, Vol. 20, p. 159. 


“ This was recognized by Senator Borah in the course of the Senate debate. See 67 Cong. 
Record, p. 2289. 
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the opinion. Asit has been put by Sefior Fernandes, ‘‘the subsequent action 
of the Council or Assembly is limited to ratifying the decision [opinion] given, 
if it concerns a dispute, or of [to] following it, if it concerns a point that is 
involved in a conflict or question submitted for correct interpretation. In 
fact, therefore, the request for an advisory opinion is equivalent to the volun- 
tary abdication by one jurisdiction in favor of a different jurisdiction.” +’ 
This would seem to be a misconception of the position of the Council after 
an advisory opinion has been given. There is nothing in the Covenant re- 
quiring the Council to follow the court’s opinion. While the court is limited 
to dealing with legal phases of a situation, the Council may deal with politi- 
cal as well as legal phases, and must remain free either to take its own view 
of the law or to act on political considerations which seem to it wise. During 
the past six years, the Council has indicated on several occasions that it 
takes this view of its competence, though in most instances it has followed 
the opinion of the court. 

It is frequently said, however, that although an advisory opinion of the 
court is not strictly binding upon any state, nor upon the Council, the moral 
effect is such as to give it great influence, with the result that astateinterested 
in a dispute to which such an opinion relates would find itself under great 
pressure to accept and follow the opinion of the court. It is unquestionable 
that in many cases this would be true. With regard to the United States, 
however, it must be clear that American interests may be quite as much 
prejudiced by an advisory opinion when the United States is not assisting 
in maintaining the court, as if the United States were a party to the protocol. 
In other words, as the situation stands today, the court might give an opinion 
on a question submitted by the Council and the public opinion of the world 
might be so influenced by that opinion that the United States would find 
itself foreclosed from the possibility of an effective insistence to the con- 
trary.” The United States cannot ignore the existence of the court, even 
if it refuses to participate in maintaining it. Indeed, in a recent contested 
case not yet decided on its merits, Germany sought to have the court re- 
strain Poland from allowing the exportation of nitrated lime and nitrate of 
ammonia to the United States.” We find ourselves living in a world whose 
law is being made in part by a court which other nations are maintaining, 


7 Op. cit., p. 15. The suggestion of Sefior Fernandes was quoted by M. Marcel Sibert in 
the volume on Agrarian Reform in Roumania, p. 376-7, but this quotation found no place in 
the original publication of his paper in 34 Revue Générale de Droit International Public, p. 561. 

“8 For a review of the Council’s action on matters with regard to which the earlier advisory 
opinions of the court were given, see Manley O. Hudson, “The Third Year of the Permanent 
Court of International Justice,” this JouRNAL, Vol. 19, p. 68. 

* This was pointed out in the Senate debate by Senator Caraway, and Senator Borah’s 
reply carried an intimation that “membership” in the court carried some responsibility for 
accepting its advisory opinions. See 67 Cong. Record, p. 2289. 

* See Publications of the Court, Series A, No. 9, p.6. [The injunction was denied by the 
court in the judgment given on Sept. 13, 1928.] 
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and in the long run we cannot avoid the effect of that law merely because we 
do not contribute to the financial support of the court. 

As a result of the American debate, fears have come to be entertained in 
some quarters that this situation portends great danger for the United States. 
Pictures have been drawn of the United States actually placed in jeopardy 
because of an advisory opinion of the court, not binding in any way but 
accepted as right by the public opinion of the world. It seems curious that 
the United States should be so situated as to make it dangerous for us to 
assist in maintaining the court, when other countries do not sense any danger. 
If the United States were a small state which felt itself menaced by its 
neighbors, the pictures might be more persuasive; and yet most of the small 
states of the world have joined in supporting the court. Or if one felt that 
the policies of the United States were sosubversive that they would not with- 
stand the effect of a declaration of the law of nations by the court, the fear 
might be in some measure justified. Under the rule of the Eastern Carelia 
Case, no advisory opinion relating to a dispute to which the United States is 
a party, will be given without the consent of the United States; so that in 
such cases the danger is wholly a chimera. Nor is it at all likely that, with- 
out the consent of the United States, the Council would request or the court 
would give an advisory opinion relating to a dispute between other parties, 
or to a question, in which the United States clearly has and claims an inter- 
est. The Government of the United States could always lodge a diplomatic 
protest with the Council, if it were considering such a request, and, as the 


world now stands, such a protest is not likely to go unheeded. In any event, 
a timely protest would be a sufficient safeguard to the United States. 


THE WAY OF SOLUTION 


It seems clear, therefore, that some way may be found for the United 
States to exert its proper influence on the administration of international 
justice. That way cannot be found by a refusal of the Government of the 
United States to negotiate with other governments, and it must now be clear 
that the Senate of the United States is not the proper agency to conduct 
the negotiations in behalf of our government. Nor can the negotiations be 
carried on with any hope of success if the President is to be bound in advance 
by a rigid Senatorial formula. The Senate’s function should be limited to 
giving or refusing its consent, without proposing the result which the 
negotiations must reach. 

The question then remains, whether any escape from the present impasse 
can be found. What can be done, either by the United States or by the 
signatory Powers, to enable the United States to effect its adhesion and to 
share in maintaining the court? 

So far as the United States is concerned, the negotiations with other Powers 
can be resumed at any time, either on the basis of the conclusions of the 
Geneva conference or otherwise. The Geneva conference itself was careful 
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to close no doors, and its proposal of a “‘protocol of execution’’ was made 
‘subject to such further exchange of views as the Government of the United 
States may think useful.’”’ This is a clear invitation to the United States to 
suggest either amendments in the draft agreement or a different method 
of procedure for giving effect to the views of the United States. Nor is the 
President legally precluded from such a course by the action of the Senate. 
The power of the latter is to “‘advise and consent,” but it is the President 
alone who has power to ‘‘make”’ treaties.*1 The previous advice of the 
Senate does not render the President incompetent to conduct negotiations on 
a different basis,®? though the result of the fresh negotiation would have to be 
consented to by the Senate. The failure of negotiation on the basis of the 
Senate’s fifth resolution now calls for negotiation on some other basis, and it 
seems inevitable that a new proposal of adhesion on some different basis must 
be submitted to the Senate. If possible, to avoid another fiasco, that new 
proposai should receive the assent of other Powers before the Senate is asked 
to consent to it. Whatever his legal power, the President is limited in what 
he may accomplish by the Senate’s attitude, and for the moment that limita- 
tion makes it difficult to foresee any possibility of effective action. 

Is it possible for the signatory Powers themselves to take any action which 
would afford escape from the impasse? It seems improbable that, at any 
rate until more experience has been gained, they will be willing to make any 
effort to clear up the question as to the nature of the vote required in the 
Council for a request for an advisory opinion.* The resort to advisory 

5t Charles K. Burdick, Law of the American Constitution, p. 70; Edward S. Corwin, The 
President’s Control of Foreign Relations, c. III; Ralston Hayden, The Senate and Treaties, 
1789-1817, c. IX; John M. Matthews, Conduct of American Foreign Relations, c. IX; 
Quincy Wright, Control of American Foreign Relations, pp. 249 ff. 

5? The declaration of the Secretary of State, in his reply to the Secretary-General of the 
League of Nations on April 18, 1926, that he had ‘‘no authority . . . to modify the condi- 
tions and reservations or to interpret them,” is not to be taken as an assertion of legal in- 


competence. 

53 [At the Ninth Assembly of the League of Nations, the following resolution was offered by 
M. Motta (Switzerland) on September 8, 1928: ‘‘The Assembly recommends the Council to 
consider whether it would not be desirable to submit to the Permanent Court of Interna- 
tional Justice, for an advisory opinion, the question whether the Council or the Assembly 
can, by a simple majority, request an advisory opinion under Article 14 of the Covenant of 
the League of Nations.” (Journal of the Ninth Assembly, p. 79). In offering this resolu- 
tion, M. Motta emphasized “the importance of perhaps a more frequent and more coura- 
geous use of the advisory opinions of the Permanent Court of International Justice.’’ The 
resolution gave rise to a spirited and protracted debate in the First Committee of the As- 
sembly, Jd., pp. 229-231, 253-5, 293-4, as a result of which the resolution was adopted by the 
Assembly on September 24, 1928, in the following form: ‘‘The Assembly, noting the diver- 
gencies of opinion which exist as regards the requirements for voting in the Council or As- 
sembly a resolution requesting an advisory opinion from the Permanent Court of Interna- 
tional Justice: Expresses the desire that, when circumstances permit, the Council may have 4 
study made of the question whether the Council or the Assembly may, by a simple majority, 
ask for an advisory opinion within the meaning of Article 14 of the Covenant of the League of 
Nations.” IJd., p. 347.] 
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opinions is proving too helpful to allow any unnecessary restriction on the 
Council’s power to be established. But even if this matter were cleared up, 
further negotiations with the United States would be necessary, to determine 
how the United States would exercise its equivalent of a negative vote in the 
Council. A more fruitful course for the signatories to pursue might be an 
attempt to limit requests for advisory opinions relating to any dispute or 
questions in which a non-member of the League of Nations makes a claim 
of interest before the Assembly or the Council. If, for instance, it could be 
formally established that no request would be made relating to disputes to 
which a non-member is a party, or relating to other disputes or questions 
in which a non-member files with the Council or Assembly a claim of interest, 
without the previous consent or submission of such non-member state,** the 
continuance of the negotiations with the United States might be facilitated. 
But such a course would have to be considered with reference to all states 
not members of the League of Nations; and even if it were adopted, it would 
still be uncertain whether the Government of the United States would be 
willing to proceed with its adhesion on such a basis. 


THE IMPORTANCE OF AMERICAN ADHESION 


The reasons which would persuade some fifty other states to undertake to 
change the existing situation are less impelling than those which might move 
the United States to change its position. For in spite of the action of the 
Geneva conference in hailing the “great moral effect which the participation 
of the United States in the maintenance of this institution of peace and jus- 
tice would have,” the fact is that the support of the United States is not 
needed for the success of other nations in maintaining the court. The pres- 
tige of the court has grown steadily from year to year; it is being kept busy 
by other Powers than the United States; they do not find the financial sup- 
port too burdensome. There is therefore no reason to suppose that the 
continuance of the wide influence of the court depends in any way on action 
by the United States. Why then should people in other countries feel 
themselves called upon to go to great pains to satisfy American fears? 

On the other hand, what has the United States to gain? Wecan now use 
the court; an American sits there as judge® and an American may continue 
to do so; the American members of the Permanent Court of Arbitration can 
nominate candidates for the judgeships in all future elections. Our real loss 
comes in this, that we cannot adequately fortify ourselves with arrange- 
ments for the continuance of peace without a willingness to agree to utilize 
the court as a recognized agency for the administration of justice. Of this 
we have abundant illustration in the arbitration treaties which the United 

* The powers of the Council in such a situation as that of the Mosul Case would doubtless 
have to be safeguarded. [See comment by Philip Marshall Brown, in this JourNat, Vol. 22, 
p. 599.] 

* (Judge John Bassett Moore resigned on April 11, 1928, and on September 8, 1928, 
Judge Charles E. Hughes was elected to succeed him.] 
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States is in process of negotiating with other countries. The arbitration 
treaty signed with France on February 6, 1928, is backward in comparison 
with arbitration treaties being made by other countries,®® partly because the 
United States has not succeeded in finding a way of giving its support to the 
court. 

Taking a long view of the progress of international organization, one may 
say that it is inevitable that the United States will eventually join with other 
countries in maintaining the court, and that since the court does exist, it is 
not so important whether that step is to be taken this year or five years 
hence. We may first have to revise our attitude toward the League of 
Nations, so that the court’s connection with the League will not seem such a 
fence to hurdle as many people thought it in 1925. But in the end we cannot 
refuse to thread our way out of the legalistic maze into which the Senate’s 
fifth reservation has led us. Meanwhile, the court will doubtless continue 
its good work, and that is a fact more important than the attitude of any 
single state.*’ 

6 See the comments on this treaty by Chandler P. Anderson and Manley O. Hudson, in 
this JouRNAL, Vol. 22, pp. 362, 368. [Similar treaties have been signed with other countries. | 

57 (On September 20, 1928, the Ninth Assembly of the League of Nations adopted the 
following resolution: ‘‘The Assembly: Considering the ever-growing number of matters 
referred to the Permanent Court of International Justice; Deeming it advisable that, before 
the renewal of the terms of office of the members of the Court in 1930, the present provisions 
of the Statute of the Court should be examined with a view to the introduction of any amend- 
ments which experience may show to be necessary; Draws the Council's attention to the 
advisability of proceeding, before the renewal of the terms of office of the members of the 
Permanent Court of International Justice, to the examination of the Statute of the Court 
with a view to the introduction of such amendments as may be judged desirable, and to sub- 
mitting the necessary proposals to the next ordinary session of the assembly.’’ (Journal of 
the Ninth Assembly, p. 282). The debates which preceded the adoption of this resolution 
did not indicate any special desire among the delegates to deal with that portion of the 
statute which refers to advisory opinions, but the examination to the advisability of which 
the Council’s attention is invited, may have some bearing on the consideration of the Amer- 
ican reservations.] 
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THE TRIBUNAL FOR THE INTERPRETATION OF 
THE DAWES PLAN 


By Sir Joun Fiscoer WILLIAMS 
British Legal Representative on the Reparation Commission 


The readers of the AMERICAN JOURNAL OF INTERNATIONAL LAW may like 
to have a brief account of the constitution of this tribunal and of its work up 
to the end of its last sitting in May, 1928. 

Although from the point of view of scientific jurists, it may be true that 
the awards of the tribunal, limited as it is to the interpretation of a single 
instrument, cannot be said to be of importance as laying down or even 
developing any general principles of international law, the practical impor- 
tance of the decisions has been great, and thus the work of this piece of 
international mechanism is of interest to students of international affairs. 

The tribunal was instituted under the agreement between the Reparation 
Commission and the German Government signed in London on the 9th 
August, 1924, “for the carrying out of the Report of the First Committee 
of Experts.”’ A clause in that agreement provided that 


any dispute that might arise between the German Government and the 


Reparation Commission with regard to the interpretation . . . of the 
Experts’ Plan should be submitted to arbitration in accordance with 
the methods to be fixed and subject to the conditions to be determined 
by the London Conference. 


On this followed the agreement between the Allied Governments and the 
German Government, on the 20th August, 1924,' which provided that the 
procedure for the settlement of disputes which the agreement with the 
Reparation Commission contemplated ? should be that 


all disputes which may arise between the Reparation Commission and 
Germany with regard to the interpretation of . . . the Experts’ Plan 

. shall be submitted for decision to three arbitrators appointed for 
five years; one by the Reparation Commission, one by the German 
Government and the third, who shall act as President, by agreement 
between the Reparation Commission and the German Government or, 
failing such agreement, by the President for the time being of the 
Permanent Court of International Justice. 


1 These agreements are printed in the Supplement to this JourNat, Vol. 19, January, 1925. 

* This curious method by which a gap in an agreement between A and B is to be, and is, 
filled by an agreement between A and C had its origin in certain considerations of “high 
politics,” which thus resulted in something which the irreverent might call a “chinoiserie,” 
but to which the wise will give its proper value. (This is not to be taken as indicating, let 
me hasten to add, that it is impossible at one and the same time to be both irreverent and 
wise.) 
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Subject to any decision of the arbitrators to the contrary, the procedure was 
to be governed by the provisions of the Hague Convention of 1907 on the 
Pacific Settlement of International Disputes.’ 

This original constitution of the tribunal, followed what is now, it may be 
said without disrespect, the rather old-fashioned method of appointing one 
arbitrator from each side who thus tends inevitably to look at matters rather 
from the point of view of one party to the dispute, and so the whole burden 
of the decision is put upon the chairman. The arrangement was modified 
early in June, 1925, before the tribunal had had any sitting, by adding to 
the tribunal two additional members who were to be nationals of countries 
which had been neutral during the war, and were to be appointed in each case 
by agreement between the Reparation Commission and the German Govern- 
ment or, failing agreement, by the President of the Permanent Court. It 
was at the same time agreed that the chairman or president of the tribunal 
was to be an American citizen. The effect of this arrangement was thus to 
make the members of the tribunal appointed by common agreement of the 
parties or by impartial authority, outnumber those nominated by one party 
alone in the proportion of 3 to 2, and to take some of the weight off the 
shoulders of the chairman. 

The first president of the court was Mr. Walter P. Cooke of Buffalo, N. Y. 
After the first sitting of the tribunal Mr. Cooke retired from the presidency 
in order to take up the position of the United States citizen, member of the 


Reparation Commission for the purposes of the Experts’ Plan. His place 
was filled by Mr. Thomas Nelson Perkins of Boston, who has presided at 
the second and third sittings of the court. The other members of the court 


are: 
M. Charles Rist. (France, nominated by the Reparation Commission) 


who, after achieving eminence as a lawyer and economist, now holds 
with great distinction the post of Deputy Governor of the Bank of 
France. 

Mr. A. Mendelssohn-Bartholdy. (Germany, nominated by the German 
Government) of Hamburg, well-known both as a lawyer and an 
economist. 

M. Mare Wallenberg. (Sweden) a distinguished banker. 

Mr. A. G. Kréller. (Holland) one of the leading industrialists of Europe, 
(these last being the two ‘‘neutral’’ members of the court nominated 
by agreement between the Reparation Commission and the German 
Government). 

It will thus be seen that the tribunal is not purely legal in composition, but 
forms a happy combination of men distinguished in business, economic 
science and law, just such a combination as might be trusted to give an inter- 
pretation of a document written by business men in the spirit in which it 


was composed. 
The rules of procedure of the tribunal are based, as already observed, on 
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the Hague Convention of 1907 for the Pacific Settlement of International 
Disputes. It has, however, been both necessary and convenient before 
each hearing to have a short compromis determining the exact question of 
interpretation submitted for decision and containing a provision for the 
dates on which the case, countercase, reply and rejoinder are to be delivered. 
In this matter the practice has hitherto always been to treat the German 
Government as being in effect the plaintiff, as it has been in the position of 
demanding an interpretation which would have the effect of diminishing 
its burdens under the existing state of things. The German Government 
therefore has always started the proceedings by delivering its case and the 
Reparation Commission has waited until that case has been received before 
proceeding to its countercase. This procedure is obviousy more convenient 
than what used to be in an international matter the regular procedure by 
which the two disputing governments fired both at the same time when each 
was therefore perforce in ignorance of the opponent’s contentions. 

The experience of three arbitrations before the Interpretation Tribunal 
leads the present writer to think that, where cases are successive, it would 
usually be a saving of time to dispense at any rate with the rejoinder (dup- 
lique) and greatly curtail, if not entirely abolish, the reply (replique). The 
salutary rule of the Permanent Court according to which a countercase is to 
contain an affirmation or contestation of the facts stated in the case, repre- 
sents, be it noted in passing, something in the nature of an adoption of a 
most valuable point in Anglo-Saxon “‘pleading,’’ and its firm establishment 
in international procedure should add considerably to the efficacy of the 
legal machinery for the settlement of international disputes. 

The tribunal, as its title shows, is a tribunal of interpretation and it has 
confined itself faithfully to that task.’ It has been, rightly, unmoved by any 
criticism which has sought to attribute to it the more ambitious réle of 
introducing such changes or modifications into the Experts’ Plan as the 
members of the tribunal might, if they gave rein to their imagination, con- 
ceive that the Experts would have introduced if they were convened at the 
date of the sitting of the tribunal and asked to make a new plan on the lines 
of the old. It has, however, never been necessary for the tribunal to lay 
down any general rules of interpretation, or to discuss such simple general 
principles as that where the language of a document itself is plain a reference 
to outside sources of information or conjecture is inadmissible. 

The Experts’ Plan is rather a treatise than a treaty; it is a business docu- 
ment and not a statute. It was not compiled by lawyers. It covers 57 
pages of close print (or 124 pages with its annexes, some of which are of con- 
siderable importance for the interpretation of the Plan). It thus needs, and 
has received from the tribunal, interpretation on broad and generous lines in 
accordance with the spirit in which it was composed, and not solely by a 


* See in particular, the first of the reasons which the tribunal gave for its second decision 
{this Journa., Vol. 21, p. 346). 
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minute examination of one or two sentences taken by themselves. The 
travaux preparatoires of the Experts have not survived, and thus it has been 
impossible for ingenious commentators to argue that the final form of the 
document needs to be corrected by expressions, at an earlier stage, of ideas 
which were then neither fully worked out nor unanimously accepted. It is 
perhaps a matter of regret that the waste-paper basket is not in all interna- 
tional matters employed with equal liberality. 

One point of general interest might possibly have arisen, and may perhaps 
in the future arise, namely, that of the limits of the jurisdiction of the tri- 
bunal. The tribunal has to interpret the plan. What is to happen if it finds 
it impossible to do so without also taking into consideration some other 
documents, for example, the Treaty of Versailles? Presumably the answer 
is that the function of the tribunal to interpret the plan cannot be hampered 
or affected by the fact that the authors of the plan have expressly or im- 
pliedly taken a view as to treaty obligations; the business of the tribunal is 
to say what the plan means, and it must discharge this duty even though the 
plan indicates or assumes a certain interpretation of the treaty. Thus, the 
tribunal has to see, if need arises, what view the authors of the plan may 
have taken of the Treaty provisions, and any view which they may thus 
have taken is necessarily binding upon the Interpretation Tribunal even if, 
per impossibile, that body would not itself have interpreted the treaty in 
exactly the same way. In other words, even if the plan is intelligible only 
in the light of the treaty, the tribunal interprets not directly the treaty in 
itself but only the plan and the view which the plan may have taken of the 
treaty. 

The interest of this tribunal for the world at large does not, however, lie in 
these technical matters, but in the importance of the issues which it has 
decided. 

The tribunal has had before it, as between the Reparation Commission and 
the German Government, no less than seven questions in all, three of which 
have been decided in favor of the German Government and four in favor of 
the Commission. All these questions, with the possible exception of the last 
in order of date, raised the point whether some payment of money or some 
delivery of an article or service of economic value, the obligation for which 
lay upon the German Government, either under the Treaty of Versailles or 
otherwise, was or was not “‘comprised in the annuities”’ under the Experts’ 
Plan in such a way that the relevant obligation was discharged by the regular 
payment of the annuities. 

The tribunal has also decided in favor of Germany a question between the 
German Government and the Polish Government, relating to the same point 
as one of those which were decided between the Commission and the German 
Government, the Polish Government having, with great public spirit, ac- 
ceded to the compromis of the first arbitration, with a view to obtaining a 
binding decision. 


4 
t 
3 

4 


THE TRIBUNAL FOR THE INTERPRETATION OF THE DAWES PLAN 801 


The decisions in favor of the German Government were to the effect that 


(1) the transfers of social insurance funds representing moneys earmarked 
under the German law of social insurance in respect of the working 
population of Alsace-Lorraine, 

(2) the transfer of the similar funds relating to Upper Silesia, 

(3) the payments in respect of civil and military pensions earned in 
Alsace-Lorraine, 


were comprised in the annuities provided for by the plan. 
The decisions in favor of the Commission, on the other hand, were that 
the annuities did not comprise 


(1) the return of objects belonging to Allied nationals taken out of occu- 
pied territories during the war and returned by way of restitution 
under Article 238 of the Treaty of Versailles, 

(2) an amount owing by Germany to Great Britain for coal supplied 
during the armistice to a German hospital ship; 

(these decisions were included in the first arbitration before the tri- 
bunal held in March, 1926)* 

(3) the amounts payable by the German Government to German na- 
tionals as compensation for private property sequestrated or 
liquidated under the Treaty of Versailles; 

(Second decision, January, 1927)° 

(4) The tribunal also decided in favor of the Commission the question 
whether the German Government was entitled to reckon as a credit 
against the annuities the value of German private property liquidated 
or sequestrated under the Treaty of Versailles so far as such 
property had been brought into account under the treaty after the 
date when the Dawes Plan went into force (1st September 1924). 

(Third decision, May, 1928)® 

In the case decided in 1927 the fundamental basis of the decision was that 
the annuities were meant by the Experts to go in full to the Allied and 
Associated Powers and that payments by the German Government to Ger- 
man nationals could not be taken into account. In the case decided in 1928 
the decision was equally based on a careful examination of the language used 
in the relevant passages of the plan, of the machinery which the plan insti- 
tuted, and of its general purpose and spirit. 

These two latter decisions of 1927 and 1928 dealt with very large figures. 
In particular the decision of 1927 would, had it been given in favor of Ger- 
many, have reduced the amount of the Dawes Annuities by something like 
9,000,000,000 gold marks—say, $1,800,000,000 or £450,000,000—a much 


‘ Text of award printed in this Journat, Vol. 20 (1926), p. 566. 

* Text of award printed in this Journat, Vol. 21 (1927), p. 344. 

* This is a general statement of the effect of the decision, the details of which are of a some- 
what complicated nature. The text is printed herein, infra, p. 913. 
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larger sum, so far as the writer knows, than has ever been at issue in any 
lawsuit, national or international. 

The amount at stake in the latter case (May, 1928) could not be ascer- 
tained with exactitude, but for the British Government alone it amounted to 
something like $150,000,000. For Belgium an adverse decision would have 
had a great effect both upon Belgian finances and upon certain delicate 
negotiations of a financial character which are understood to be pending 
between Belgium and Germany. 

That questions of such importance should have been settled thus quietly 
and reasonably with considerably less fuss or excitement than that which 
often attends a cause celébre in domestic jurisdiction, is a proof at any rate 
of the possibility of the prevalence of reasonable methods in international 
affairs and may be taken as a sign that the world after all is making some 
progress. Let British and American readers cast their minds back to the 
days of the Alabama. 

One practical lesson may perhaps be drawn from these cases, and that is 
the inestimable value of an arbitration clause for the decision of disputes as 
to the interpretation of an international instrument. The greater part of 
international disputes at the present time relates to the interpretation of 
some international instrument. It ought to become common form that 
every treaty, convention or protocol should include at any rate an arbitra- 
tion clause for questions of interpretation. 


PAN AMERICAN CONVENTIONS ON INDUSTRIAL PROPERTY 


By STEPHEN P. Lapas 
Harvard University and Radcliffe College Bureau of International Research 


The Sixth International Conference of American States which met at 
Havana on January 16, 1928, adopted a resolution, proposed by the Argen- 
tine delegation, recommending to the Governing Board of the Pan American 
Union “the calling of a special conference of representatives of the Union, to 
be held at such place and date as it may designate, for the purpose of study- 
ing in its amplest scope the problem of the Inter-American protection of 
trade marks.’”’! The conclusions of that conference are to be forwarded, 
through the medium of the Pan American Union, to the consideration of the 
different governments without the need of a later reference to the Seventh 
International Conference of American States. 

By a resolution adopted by the Governing Board of the Pan American 
Union at its session of May 2, 1928, the Chairman was authorized to fix the 
date of the conference in question, which will meet at Washington. In ac- 
cordance with this resolution, the chairman has fixed February 11, 1929, as 
the date on which the Conference shall convene. In the meantime the gov- 
ernments will be requested to send to the Pan American Union “‘suggestions 
and observations that may be utilized in the formation of the bases of a proj- 
ect that shall be prepared by the Pan American Union and that shall serve 
as a basis of discussion when the conference convenes.’’? 

The calling of this conference of specialists on a subject of extreme techni- 
cality needing long and careful study constitutes a felicitous departure from 
the previous practice of drafting conventions on industrial property rights by 
the general Pan American Conferences or ‘‘conferences of encyclopedists,”’ 
to use not too strong a characterization by the Argentine delegate Dr. Espil.* 
The necessity of such a conference and the prospects of its success can be 
best estimated by a study of the history of the attempts to establish an Inter- 
American system of protection of industrial property and the reasons of the 
successive failures. 


THE INDUSTRIAL PROPERTY UNION 


Before going into this, however, it is important to recall the existence of 
the Industrial Property Union constituted by the International Convention 


1 Sexta Conferencia Internacional Americana, Acta Final, Habana, 1928, p. 87. 

?See Documentary Information Compiled by the Pan American Union relative to the 
Pan American Trade Mark Conference, Washington, 1928, p. 1. 

*Ibid., p. 9. 
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signed at Paris in 1883. Thirty-eight countries are members of this Union, 
and among them the American countries: Brazil, Cuba, the Dominican Re- 
public, Mexico and the United States. Great Britain has also acceded to 
this convention on behalf of Canada and Trinidad and Tobago. An Ar- 
rangement for the International Registration of Trade Marks was signed at 
Madrid in 1891 by some of the members of the Union, which thus formed a 
restricted Union. Twenty-one countries are members of this Union and 
among them: Brazil, Cuba, and Mexico. The first two are also members of 
another restricted Union constituted by the Arrangement for the Repression 
of False Indications of Origin, signed also at Madrid in 1891 and now includ- 
ing fourteen countries.‘ 

The Industrial Property Union, as its title indicates, is concerned with the 
protection of all industrial property rights, 7.e., patents, working models, in- 
dustrial designs and models, trade marks, trade names, statements of place 
of origin, and with protection against acts of unfair competition. To this 
end it contains three kinds of stipulations: an important number of pro- 
visions constitute common legislation for all member countries and need no 
municipal law to carry them into effect; others are only stipulations of prin- 
ciple or engagements of the members and need legislative action by each 
country; and others refer to the municipal law of each country which they do 
not seek to influence in any way. 

The fundamental principle of the Union is that of reciprocal national treat- 
ment: namely, in each of the member countries the nationals of the others, 
as also all persons domiciled or possessing industrial or commercial establish- 
ments in the Union, enjoy the same privileges, rights, remedies and protec- 
tion that are now granted or will be granted in the future to nationals of that 
country. In addition to this, however, the same persons enjoy the specific 
rights provided for by the convention. These are for patents: (1) a right of 
priority of one year from the date of filing of a patent application in a country 
of the Union for the purpose of filing in the other countries; (2) independence 
of the patent rights granted to the same person for the same invention in 
several member countries; (3) prohibition of forfeiture of the patent by 
reason of importation of patented articles in the country where the patent 
was granted; (4) restriction of the obligation to work the patent in each 
country where one was granted; (5) a period of grace of six months for the 
payment of fees and taxes or one of three months and a right of restoration of 
the forfeited patent. 

The specific rights granted by the convention for industrial designs and 
models are similar to those enumerated above under (1) and (3) and a three 
month period of grace. By the countries parties to the arrangement of The 
Hague the additional privilege of international deposit of designs is enjoyed. 

* At the last conference of the Union at The Hague in 1925 a new Arrangement for the 


International Deposit of Designs and Models was signed by ten countries. See text of these 
acts as revised at The Hague in 41 La Propriété Industrielle (1925), 221. 
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Trade names enjoy the benefit of a provision of the convention to the effect 
that no deposit or registration is necessary for their protection and that they 
are protected whether or not they form part of a trade mark. Moreover, 
certain specific effective remedies of repression are provided for against their 
infringement. 

For the protection of trade marks the following specific rights are granted 
by the convention: (1) a right of priority of six months for registration in 
other countries after filing an application for registration of a trade mark 
in the country of origin; (2) restriction of the obligation to use the mark 
within each country; (3) a three month period of grace for payment of fees 
and taxes; (4) validation of trade marks in their original form in the member 
countries after their registration in the country of origin, subject to certain 
well-defined exceptions; (5) a right to request the rejection or cancellation 
of a mark well-known to belong to a ressortissant of another member country; 
(6) specific effective remedies of repression against infringement of trade 
marks, 

The same effective remedies of repression are provided for against false in- 
dications of origin and acts of unfair competition. The Madrid arrange- 
ment for the repression of false indications of origin purports to afford a larger 
protection in this respect. A definition of unfair competition is included in 
the convention and certain acts are enumerated against which the member 
countries are bound to afford protection. 

The Madrid arrangement for the international registration of trade marks 
enables persons entitled to its benefits to register their marks at the Inter- 
national Bureau of the Union after registration in the country of origin. 
The Bureau gives notice of such registration to the member countries, which 
may refuse protection only within a year from such notice and only for the 
reasons provided for in the exceptions to the principle of validation of marks 
contained in the general convention. By such registration, trade mark 
owners enjoy the same protection they would enjoy by a direct registration 
in each of the contracting countries. But the duration of the protection in 
each of them is uniform: twenty years from the date of international regis- 
tration. No other fees are payable, except 100 Swiss francs for the inter- 
national registration. 

The Union is made a living organism through its International Bureau 
established at Berne. One cannot praise too much the work and the accom- 
plishments of this Bureau. But this is not the place to describe them. Suf- 
ficient to say that the application and execution of the convention is made 
more effective through its activities, and that through its collections of the 
laws, administrative practices and judicial decisions of the member countries, 
and its special studies on numerous questions of industrial property in its 
monthly periodical La Propriété Industrielle, now entering its 44th year, it 


* This fee was raised to 150 francs at the conference of The Hague in 1925. But the fee 
for each additional mark is seventy-five francs. The fee may be paid in two instalments. 
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has been of incalculable aid to interested parties, has promoted a conscien- 
tious preparation of the revisions of the convention and arrangements, and is 
helping the progressive uniformity of the law. 


CONVENTIONS OF AMERICAN STATES BEFORE 1910 


As early as 1889 at the International Congress of South American States 
at Montevideo, in connection with the other efforts at achieving uniformity 
in the law governing the international relations of these states, two conven- 
tions were signed on January 16, concerning patents and trade marks.‘ 
The contracting countries in these conventions are Argentina, Bolivia, 
Chile, Paraguay, Peru, and Uruguay. All ratified them with the exception 
of Bolivia and Chile. These conventions secured reciprocal national treat- 
ment to the patentees and trade mark owners of the contracting countries 
and a right of priority of one year for patents only. In all other respects 
they referred to the municipal law of each country. The outstanding feature 
of these conventions is that they contained a definition of patentable in- 
ventions and trade marks. 

The first Pan American Conference, which was held a few months later 
in Washington, recommended to the other American countries the adoption 
of the Montevideo Conventions.’ 

At the Second International Conference of American States, at Mexico 
City, a new convention was signed on January 27, 1902, on patents, industrial 
drawings and models and trade marks.* This convention adopted most of 
the provisions of the two Montevideo Conventions and borrowed certain 
provisions from the International Convention of 1883. It also authorized 
the consular agents of the country to which owners of patents, designs or 
trade marks belonged, to act as legal representatives for such owners in 
complying with the formalities and conditions required at the filing of 
applications. 

This convention was ratified only by the five Central American countries: 
Guatemala, Salvador, Costa Rica, Nicaragua, and Honduras, and by Cuba.’ 
But as between the former it was abrogated by Article XX of the Treaty 
of Peace of Washington on December 20, 1907,!° which put an end to the war 
between Central American countries." 


6 See text of the conventions in 2 Tratados, Convenciones, Protocolos de la Repiiblica Argen- 
tina (1901), pp. 120 and 127. See also XVIII De Martens, N.R., 2™° Sér. 421 and 453. 

7 Sen. Doc. 177, 51st Cong., Ist Sess. 

8 See text of convention in Spanish, English, and French in Second Pan American Con- 
ference, Minutes and Documents, Mexico, 1902, pp. 723 ff. 

* See VI De Martens, N.R., 3™* Sér. 206; also Fifth International Conference of American 
States, Handbook of the Pan American Union, Washington, 1922, p. 10. 

10 Ratified by all the signatory states, February and March, 1908. See 100 Br. & For. St. 
Papers, 835. 

11 See ‘‘La Protection internationale de la propriété intellectuelle dans ’ Amérique Centrale’ 
in 27 Propriété Industrielle, 1911, p. 50. 
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At the Third Conference of American States, meeting at Rio de Janeiro 
in July, 1906, the drafting of a new Pan American Convention was decided 
upon, against the opinion of the Mexican delegation that all American 
States should accede to the Industrial Property Union constituted by the 
International Convention of 1883.2 A new convention, adopted and signed 
on August 9, concerned conjointly patents of invention, drawings and 
industrial models, trade marks and literary and artistic property. It in- 
corporated the conventions of 1902 and added a number of important amend- 
ments thereto, the purpose of which was to create a Union between the 
American States for the protection of intellectual property. To this end 
two Inter-American Bureaus were created, one at Havana and the other at 
Rio de Janeiro. 

In the establishment of these bureaus the convention of 1906 followed the 
Madrid arrangement of 1891 for the international registration of trade 
marks; yet, it went much further in purporting to centralize the registrations 
of literary and artistic works, patents, and designs and models, as well as 
of trade marks. No uniform duration of protection was provided for, and 
the fee for the international registration was to be five dollars. However, 
it has not been possible to organize the Inter-American Bureaus provided 
for by this convention, as the latter was not ratified by two thirds at least 
of the contracting countries, as it was stipulated.” Indeed, it was clear that 
the provisions of the convention concerning the international registration 
at the Inter-American Bureaus could not be executed. The question of 
international filing of patents or patent applications presented too serious 
difficulties and too many complications to be accomplished by the indefinite 
and vague provisions of this convention. The Brazilian review, Patentes y 
Marcas, warned the governments of the American countries as soon as the 
convention was signed that ‘‘the convention will not come into effect because 
it is not practical and useful for commerce and industry; to centralize the 
services at Habana and at Rio de Janeiro is not at all to centralize them; and 
to limit the unification to America in this dualistic form is a task which is not 
worth prosecuting when it is much simpler to accede to the Industrial 
Property Union of 1883.” 4 


PAN AMERICAN CONVENTIONS OF 1910 


When the Fourth International Conference of American States met at 
Buenos Aires in July, 1910, and new conventions on patents and trade marks 
were proposed, the Argentine delegate, Dr. Zeballos, reluctantly concurred 


2 See Tercera Conferencia Internacional Americana, Actas, Resoluciones, Documentos, Rio 
de Janeiro, 1907, pp. 105, 249, 275, 641. 

* The convention was ratified by eight countries: Chile, Costa Rica, Ecuador, Guatemala, 
Honduras, Panama, Nicaragua, and Salvador. See VI De Martens, N. R., 3™¢ Ser., 221, 
rr Fourth International Conference of American States, Sen. Doc. No. 744, 61st Cong. 3d 

88., p. 98. 

* Quoted by the Propriété Industrielle, 1907, pp. 129, 130. 
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in the idea of Inter-American Conventions on these matters, preferring 
instead that the American countries should accede to the International 
Convention of 1883, thus avoiding the difficulties introduced by the forma- 
tion of different unions and promoting the tendency towards the universal 
unity of definitions and juridical conceptions on a subject transcending na- 
tional boundaries. On his recommendation, the committee urged that the 
Pan American Conventions should adopt the bases of the Industrial Property 
Union so as to achieve the universal uniformity of principles.” Under these 
conditions, two conventions, one relating to patents and industrial designs 
and models and the other concerning the protection of trade marks, were 
adopted by the conference without much discussion.'® Both conventions 
were signed by all the states of the Pan American Union, with the exception 
of Bolivia, on August 20, 1910. They were ratified by Brazil, Costa Rica, 
Cuba, the Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, 
Nicaragua, Panama, Paraguay, the United States, and Uruguay. The 
Trade Marks Convention was ratified also by Peru.'? But the Governments 
of Costa Rica, Guatemala, Honduras, and Nicaragua subsequently de- 
nounced the Convention concerning Trade Marks after giving the notice of 
one year required by the terms of Article 19.'* 

The convention relating to patents and industrial designs and models ties 
together provisions, not always consistent,'* of the International Convention 
of 1883 and of the previous Pan American Conventions. The international 


registration of patents, provided for by the previous convention, is discarded. 
Instead, the principles of national treatment, right of priority and inde- 
pendence of patents of the Industrial Property Union are adopted. 

The persons who may claim protection under the convention are not 


6 Cuarta Conferencia Internacional Americana, Buenos Aires, 1911, Vol. I, pp. 340-343 and 
396. 

16 See texts in Spanish, English, Portuguese and French in 38 Stat. at L. Pt. 2, p. 1811, and 
39 Stat. at L. Pt. 2, p. 1675; also in Spanish only in Cuarta Conferencia Internacional Amer- 
icana, Vol. I, pp. 493 and 507. 

17 Both conventions were ratified by: Brazil, November 9, 1914; Costa Rica, August 7, 
1915; Dominican Republic, April 18, 1912; Ecuador, November 4, 1913; Guatemala, April 27, 
1912; Honduras, February 13, 1913; Nicaragua, April 23, 1912; Panama, June 12, 1913; 
Paraguay, August 22, 1913; United States, March 21, 1911; Uruguay, August 7, 1919. 

Cuba ratified the Patent Convention on December 23, 1912, and the Trade Mark Conven- 
tion on June 2, 1914. 

Haiti ratified the Patent Convention on October 8, 1918, and the Trade Mark Convention 
on October 31, 1918. 

Peru ratified the Trade Mark Convention on April 19, 1920. 

18 See Fifth International Conference of American States, Handbook of the Pan American 
Union, Washington, 1922, p. 16. Guatemala notified its withdrawal March 18, 1920; 
Nicaragua, July 16, 1920; Costa Rica, September 30, 1921; Honduras, February 17, 1922. 

18 For instance, Article 3, concerning the period of priority, and Article 5, concerning the 
moment from which priority begins. Also Articles 8 and 9 taken from the Convention of 
Montevideo speak only of patents, whereas the convention of 1910 concerns also industrial 
designs or models. 
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only nationals or ressortissants of the contracting countries, but “any 
person” who shall obtain a patent in one of the signatory states. Articles 
6 and 7 undertake to define what is a patentable invention and when may 
a patent be refused recognition. These provisions, however, do not bind 
the contracting countries and are otherwise of little value. But they 
consider industrial designs as inventions, in consonance with the definition 
given in the United States Revised Statutes, Sec. 4929, and in opposition 
to the general view that they constitute esthetic creations calling for the 
application of totally different rules and criteria from those admitted in the 
case of patentable inventions.?° 

The convention concerning the protection of trade marks attempts to 
institute the principle of the so-called automatic registration. Every 
mark registered in any of the contracting countries shall be considered as 
also registered in the others, with the qualification, however, ‘ without 
prejudice to the rights of third persons and to the provisions of the law of 
each state governing the same.’”’ This broad reservation practically nullifies 
the principle of automatic registration, since the provisions of the law of 
each country are not derogated from in any way. Moreover, the benefit 
of this provision may only be enjoyed if the registrant pays, in addition to the 
fees or charges fixed by the laws of the state in which application for regisira- 
tion is first made, the sum of fifty dollars gold for the expenses of the respec- 
tive Inter-American Bureau. The English text reads: “which sum shalk 
cover all the expenses of both Bureaus for the international registration in 
all the signatory States,’”’ but a correct translation of the Spanish, Portuguese 
and French texts would read as follows: ‘which sum is destined to cover the 
expenses of the International Registry of the respective Bureau.”*! What- 
ever the text be, the implication is that the marks registered in any of the 
contracting countries should be communicated to the respective Inter- 
American Bureau. But the convention in this respect is entirely indefinite 
and vague. The question of transmission of copies of registered marks to 
the Bureau, their communication to the contracting countries, and the whole 
scheme of protection through such communication are hardly indicated. 

What also makes the assumption of automatic registration prove ineffec- 
tive is the proviso to Article 5 which leaves ultimately to the determination 
of the law of each state the question of the subject-matter of a trade mark. 
Thus a trade mark owner registering his mark in one country and resting 
with the assurance of its being protected automatically in the other countries 
may later be denied protection of his mark on the ground that it is not in 

°See Allen, Design Patentability, 9 Journal of Patent Office Society (1927), 298; cf. 
7 (1926), ibid., 540; Coppieters, Protection des Oeuvres d’art applique, Bruxelles, 1919, pp. 10, 
32; and 25 La Propriété Industrielle (1919), 155, 172. 

* The originals are as follows: “que se destinar4 4 cubrir los gastos de Registro Interna- 
cional de la respectiva Oficina;” “que se destinard para cobrir as despezas do registro in- 


ternacional da respectiva Secretaria;” ‘‘qui sera destinée A couvrir les dépenses du Registre 
International du Bureau respectif.”’ 
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consonance with domestic legislation. The advantage of a single registration 
is offset by the danger of the free infringement of the mark in other countries. 

The protection of the convention may be claimed by “any person”’ who 
has registered his mark in any of the contracting countries. Thus a British 
manufacturer may register his mark in the United States and claim the 
benefit of the convention in all the other American countries.” 

Persons not content with the automatic protection through the single 
registration and payment of the fifty dollar fee for the communication to the 
Inter-American Bureaus, may register their marks directly in each of the 
contracting countries. In such case they enjoy a six month period of 
priority beginning from the date of filing in the state where the first applica- 
tion was made. 

The most interesting provision of this convention is that of Article 9 
concerning the remedies of trade mark owners in the contracting countries. 
This provision constitutes common legislation, and not mere reference to 
the municipal law of each country. It establishes the means of obtaining 
cancellation of a previously registered mark when on account of such registra- 
tion the proprietor of such mark does not obtain protection under the con- 
vention. In case, for instance, a mark of an American manufacturer or 
merchant is refused in any of the contracting countries because this mark 
is already registered by another, he may cause cancellation of such registra- 
tion by proving any of the following four facts: 


(1) that he used the mark in the country in question prior to its registra- 
tion by the other person; 

(2) that, although he did not use the mark in the country, the registrant 
had knowledge of the mark’s being used by the applicant in other 
countries; 

(3) that the registrant had no right to the ownership or use of the mark 
at the date of its deposit; or 

(4) that the registered mark is abandoned. 


The protection of trade names and indications of origin is also stipulated 
by the convention. In regard to the former, the provision is taken from 
Article 8 of the International Convention of 1883. For the protection of 
the latter, reference is merely made to the domestic law of each country. 

Articles 11 of the Convention on Patents and 17 of that on Trade Marks 
provide that treaties on patents, designs, models and trade marks previously 
concluded by and between the signatory states shall be substituted by the 
new conventions from the date of their ratification as far as the relations 
between the signatory states are concerned. Thus the Pan American 
Conventions of 1902 and 1906 are superseded by the new conventions. As 
regards the Conventions of Montevideo on Patents and Trade Marks, the 
latter should be deemed wholly abrogated since three of the four countries, 


#2 See 19 Patent and Trade Mark Review (1921), 337. 
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that had ratified it, viz., Peru, Paraguay and Uruguay, have ratified the 
convention under consideration. That on patents remains in force as 
between Peru and Argentina only, which have not ratified the Pan American 
Convention of 1910. 

Of the two Inter-American Bureaus contemplated by the convention, only 
that of Havana was organized, in 1919, and the first mark was registered on 
October 28th of that year. Until the year 1923 inclusive, the marks regis- 
tered and countries from which they originated have been as follows: 


United States Dominican 
Year of America Cuba Republic Haiti 
1919 80 = 
1920 270 15 
1921 217 9 - 1 
1922 173 7 19 2 
1923 114 7 16 


PAN AMERICAN CONVENTION OF 1923 FOR THE PROTECTION OF TRADE MARKS 
AND COMMERCIAL NAMES 


Before the meeting of the Fifth Pan American Conference at Santiago 
de Chile in March, 1923, the question of Inter-American protection of trade 
marks formed the subject of study by the Pan American Financial Confer- 
ence and by the Inter-American High Commission.” The Central Execu- 
tive Council of the latter was assisted in the drafting of a new convention for 
the protection of trade marks by a number of trade mark experts in the 
United States. The twenty-one national sections of the Inter-American 
High Commission were also consulted. But it does not seem that experts 
of Latin American countries gave any assistance in the preparatory work. 
A draft convention proposed at the Santiago Conference by the United 
States delegation?’ was adopted and signed by the delegates of all the 
American countries belonging to the Pan American Union, with the exception 
of Bolivia, Mexico, and Peru, on April 28, 1923.78 

** In fact, its organization began on December 6, 1917, when the Cuban Government by a 
decree of this date decided to establish the Bureau and appointed Dr. Mario Diaz Irizar as 
its Director. See 24 Leyes y Decretos de Cuba (1917), p. 528. 

* This information is given the present writer by the courtesy of the Director General of 
the Pan American Union in his letter of June 27, 1928. 

** See Preliminary Resolutions for the Consideration of the United States Section of the 
International High Commission, Washington, 1915, p. 21; H. R. Doc. 1788, 64th Cong., 
2d Sess., p. 21; Sen. Doe. No. 739, 64th Cong., 2d Sess., p. 116; Moore, The Work of the 
Inter American High Commission, an address delivered at the Pan American Financial 
Conference, Washington, 1920, p. 6. 

**See Convention for the Protection of Commercial, Industrial and Agricultural Trade 
Marks and Commercial Names (pamphlet of the Central Executive Council, Inter-American 
High Commission), Washington, 1923, Introduction. 

*? Report of the Delegates of the United States of America to the Fifth International 
Conference of American States, Washington, 1924, p. 17. 


** Bee text in English, Spanish, French and Portuguese in 44 Stat. at L. Pt. 3, p. 2494; also 
in United States Treaty Series, No. 751. 
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The two basic ideas of the revision consisted in the absolute respect of the 
domestic law of each country and in the satisfaction of the fiscal interest of 
certain countries which derive income from the registration of marks.?® 
The convention entitles to its benefits not all persons, as the convention of 
1910, but only “persons domiciled in any of the contracting countries.’’ 
Consequently nationals of these countries domiciled in non-contracting 
countries, cannot claim the advantages of the convention. No definition 
of the commercial, industrial or agricultural trade marks protected by the 
convention is given therein, as in the convention of 1910. 

The Santiago Convention is not a general agreement for the Inter- 
American protection of trade marks. It corresponds in a certain way to the 
Madrid arrangement of 1891 of the Industrial Property Union, and has no 
provisions similar to those of the International Convention of 1883 or of 
previous Pan American Conventions concerning the national treatment of 
foreign trade mark owners or a right of priority for filing applications for the 
registration of trade marks in the contracting countries. Trade mark 
owners can claim no other protection under this convention except that 
granted by registration through the Inter-American Bureaus. In case such 
owners do not wish to apply for registration of their marks through the 
bureaus, and prefer to acquire protection through direct registration in the 
countries where they need protection, they are governed exclusively by the 
municipal law of each country. In such case, they may claim no validation 
of a trade mark lawfully acquired in their country of origin, as under Article 
6 of the International Convention of 1883, nor a right of priority, as under 
Article 4 of the same convention, not even their assimilation to nationals, as 
under Article 2 of the same convention. Plainly this is a great defect of the 
Pan American Convention of 1923, and it does not seem that it has compelled 
trade mark owners to rush and register their marks through the Inter- 
American Bureaus, as was probably expected. 

The so-called automatic registration in all the contracting countries 
through registration in one of them is abandoned by this convention. On 
the other hand, the principle of an international registration at the Inter- 
American Bureaus as a substitute for registrations in all other American 
countries, as is the case of the Madrid arrangement of 1891, is not adopted. 
The necessity of registration in every country in which the proprietor of the 
trade mark wishes to be protected is maintained. What is then the function 
of the Inter-American Bureaus? To serve, as the reporter of the draft 
convention, Mr. Subercaseaux (delegate of Chile), put it, as agents of the 
manufacturers, merchants or farmers to obtain registration of their marks 
in any of the contracting countries, or in all of them if they should so 
desire.*° 

29 See Verbatim Record of the Plenary Sessions of the Fifth International Conference of 
American States, Santiago de Chile, 1923, Vol. I, p. 325. 

Tbid., p. 326. 
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In order to obtain the protection of the convention, the owner of a trade 
mark must register or deposit it in one of the contracting countries, directly 
or through duly authorized representatives, and present an application to 
the respective Inter-American Bureau through the proper office of the coun- 
try in question, in accordance with the requirements prescribed in the 
appendix, which forms part of the convention. He must also pay a fee of 
fifty dollars on each mark for the expenses of the Inter-American Bureaus, 
plus the fees, charges and expenses provided for by the domestic law of each 
state in which the applicant desires to be protected. 

The administration of the state of first registration or deposit shall send 
to the Bureau the money order, the electrotype of the mark and a certificate 
in duplicate containing the data enumerated in Article II of the appendix 
to the convention. The Bureau, upon receipt of the above, enters them into 
its books, informs the state of the receipt of the application and of the 
number and date of entry, and sends copies of the said entry containing all 
the details to the administration of the states in which the convention has 
been ratified and in which protection is applied for. The same data shall 
also be sent to the other contracting states for the purposes of information. 
Reproductions of the marks received and such particulars as are necessary 
shall be published in the bulletins of the Inter-American Bureaus. 

Upon receipt of an application for registration communicated by the 
proper Inter-American Bureau, each state shall determine whether protection 
may be granted tn accordance with its laws (Article III). No restriction 
whatsoever in this respect is imposed on the contracting countries. It 
should be recalled that under the Madrid arrangement the only grounds 
for which a mark registered at the Bureau of Berne may be refused protec- 
ticn in any of the contracting countries are those enumerated in Article 6 
of the International Convention of 1883. 

The decision of each state should be communicated to the Bureau ‘as 
soon as possible.” Again, the one year limit for such communication, 
under the Madrid arrangement, does not exist in the convention under 
consideration. The notice of acceptance, opposition, or refusal of a mark 
by the contracting states is to be transmitted by the Bureau to the adminis- 
tration of the state of first registration or deposit with the view of its com- 
munication to whom it may concern (Appendix, Art. VI). The Bureau of 
Berne notifies the administration of the state, as well as the interested party, 
of the refusal of protection. This secures in favor of the latter a speedier 
and more certain notification. The intervention of the Inter-American 
Bureaus serves no more than to obtain for the trade mark owners “in the 
other signatory states, the same protection granted by them to the marks 
registered or deposited in their own territory.” 

However, the advantage of applying through the Inter-American Bureaus 
consists in the better remedies enjoyed by applicants against the objection 
of contracting countries to the registration or deposit of a trade mark. 
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These remedies should not necessarily be connected with registration through 
the bureaus, but they were so provided for in order to compel trade mark 
owners to make use of the agency of the bureaus. In this respect, Article 
V, sec. 2, provides: 

When refused protection under this convention in a signatory state 
because of prior registration or a pending application for registration, 
the proprietor of a mark claiming recognition of rights under this 
convention shall have the right to seek and obtain the cancellation of the 
previously registered mark, upon proving, according to the procedure 
by law of the country where cancellation is sought, such refusal, and 


either: 
(a) that he had legal protection for his mark in any of the contracting 


states before the date of application for the registration which he seeks 


to cancel; or 
(b) that the registrant had no right to the ownership, use or employ- 


ment of the registered mark at the date of its deposit; or 
(c) that the mark covered by the registration which he seeks to 
cancel has been abandoned. 


The grounds for cancellation (b) and (c) are taken from Article 9 of 
the convention of 1910. The ground (a) substitutes the grounds of pro- 
visions (a) and (b) of the above article of the previous convention. It is 
a most important change. While, under the previous convention, the can- 
cellation of a previously registered or deposited mark could only be claimed 
in case the applicant for cancellation should prove a prior use of the mark 
within the country where cancellation is sought, or, in case no such use could 
be proved, knowledge by the registrant of the applicant’s use of the mark in 
another of the contracting countries, under the present convention the legal 
protection of this mark in any of the contracting countries prior to the appli- 
cation for the registration, the cancellation of which is being sought, is a 
sufficient ground. By legal protection of the mark is meant a recognition 
by the law of the ownership of the mark, and not mere protection against 
imitation by the law of unfair competition. Trade marks enjoy legal pro- 
tection either after registration or after mere adoption and use. The above 
provision, then, means that cancellation may be asked if the mark was 
registered previously by the applicant or if it was used previously by him in 
any of the contracting countries in which use alone creates ownership of the 
mark. The good faith of the registrant is immaterial.** A critique of this 
provision is implied in that of the more general provision of Article II, which 
is dealt with below. 

1 The Subcommittee on Trade Mark Protection of the United States Section of the Inter- 
American High Commission had proposed an amendment of the convention of 1910 in this 
respect which seemed sound. The grounds for cancellation of a registered or filed mark 
should be: that an application for Inter-American registration has been filed in the country 
of origin prior to the date of the application for registration which it is intended to cancel, 
and that the registrant had knowledge beforehand of the use of the mark in its country of 
origin. See Pamphlet of the Inter-American High Commission, “Proposed Revision of the 
Convention on Trade Marks between the American States of 1910,” p. 5. 
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The provision under consideration here applies only when an application 
for registration through the proper bureau is objected to on the ground that 
the mark is registered or filed by another. Nothing is provided for the 
case where the mark is refused because it resembles closely or may be con- 
fused with a mark on the register, or as unlawful according to the domestic 
law, or by reason of its exterior form. In all such cases the internal law of 
each country prevails without any limitation. 

The grounds of cancellation provided for in sec. 2 of Article V may be 
claimed by applicants under the convention within a year from the day 
following that of the receipt by the proper Inter-American Bureau of notice of 
refusal of protection. But this provision fits ill with that of Article II, where 
the principle of priority, as will be seen below, is not limited by any period. 

No uniform term of protection is enjoyed through registration under the 
convention, as is the case of the Madrid arrangement. The duration of 
protection in each state depends on the law of that state (Art. I, Sec. 2). 
Therefore, the trade mark owners should see that a timely renewal of regis- 
tration is made in each country, according to the law of each. 

The most important effect of registration under the convention is con- 
tained in Article II. This article provides: 

The date of filing in the state where first application is made for 
registration or deposit through the proper Inter-American Bureau, in 
the absence of other proof of ownership of a mark, shall determine prior- 
ity for the registration or deposit of such mark in any of the signatory 
states. 

In effect, it would seem that by this provision the automatic registration 
of the previous convention, thrown out through the front door, is introduced 
again through the back door. Indeed, registration in only one of the con- 
tracting countries is not sufficient to secure protection in the other countries 
and a registration in the latter is also needed. Yet, by virtue of the above 
provision, application for registration in any of the contracting countries 
crystallizes the right in the mark for all other countries. The provision 
amounts to more than a grant of a right of priority for a certain period. For 
no period is fixed within which such priority may be claimed. The date of 
the first filing of the mark is only a convenient proof for trade mark owners 
applying for registration in foreign countries through the Inter-American 
Bureaus. They may prove, if they can, even an earlier date of ownership 
of the mark than that shown by the date of filing. Indeed, the article reads 
“. . . in the absence of other proof of ownership of the mark.” 

This is especially calculated to benefit American trade mark owners, in 
view of the fact that in the United States property in a mark is acquired 
through prior use, and registration in no way determines questions of owner- 
ship of the mark, whereas in most of the American countries registration is 
attributive of property in the mark.” By virtue of this provision an Ameri- 


* A property right in a trade mark is acquired by registration in Argentina, Bolivia, 
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can manufacturer who has used a trade mark in the United States or also in 
other American countries for five years, for instance, without having regis- 
tered it in any of these countries, may register his mark in the United States 
and apply for registration or deposit of the same in other American countries 
through the proper Inter-American Bureau. And in case in the intervening 
five years another person has registered the same mark, whether in good 
or in bad faith, the American trade mark owner may cause the annulment 
of such registration and compel the registration of the mark in his own 
name. 

The provision in this sweeping form is not likely to be assented to by many 
American countries. It may be theoretically just, but in practice may lead 
to unjust results. It favors negligent trade mark owners and may cause 
great injury to persons who adopted the same mark in perfectly good faith. 
In this respect the provisions of the convention of 1910, above considered, 
were more in accord with real facts and with justice. The public should 
be given notice of the user’s claim in a trade mark. Since neither the mark 
is used in the country nor the register discloses its adoption by another, a 
person has no way of knowing of another’s claim, and it is unjust to compel 
him later to give up a valuable asset of his business. It may be assumed with 
certainty that this provision must have kept many an American country 
from ratifying the convention. 

The provision concerning the protection of commercial names in Sec. 4 of 
the first article is taken from the previous convention and is identical with 
the provision of Article 8 of the International Convention of 1883. 

No material change in the organization of the bureaus and their duties is 
introduced by the new convention, except as regards the finances of their 
service. The two bureaus of the northern and southern groups of American 
States are maintained again at Havana and Rio de Janeiro. Colombia and 
Ecuador, however, are transferred from the southern to the northern group 
under the present convention, thus leaving six countries in the former against 
twelve in the latter. The three countries that were not represented at the 
conference and did not sign the convention of 1923, viz., Mexico, Bolivia, 
and Peru, are invited to accede to the convention and may be assigned to the 
group which each may select. Mexico might be expected to select the north- 
ern and the other two the southern group. 

Although more than a third of the signatory states have ratified the con- 
vention, as provided by Article IX, the Bureau of Rio de Janeiro has not 
begun to function. And in view of the coming Pan American Conference on 


Chile, Cuba, Dominican Republic, Guatemala, Haiti, Mexico, Panama, Paraguay, Peru, and 
Venezuela. In Brazil, Salvador, and Uruguay registration becomes attributive of property 
at the expiry of a certain period (five years in Brazil and Salvador and two years in Uruguay). 
In Colombia, Ecuador, Honduras, and Nicaragua by registration a prima facie evidence of 
use of, and consequently of property in, the trade mark is acquired. 


i 
| 


PAN AMERICAN CONVENTIONS ON INDUSTRIAL PROPERTY 817 


Trade Marks, it is believed that its definitive organization may be held in 
abeyance.* 

In accordance with Article XIV of the convention, the Government of 
Chile has notified the contracting countries that the convention of 1923, 
having been ratified by the United States of America, the United States of 
Brazil, Cuba, Paraguay, Haiti, and the Dominican Republic,* went into 
effect on September 30, 1926.% Chile also ratified it on the latter date, and 
Guatemala on April 23, 1925. According to the same article, as far as the 
relations of these countries are concerned, the convention of 1910 ceased to be 
in effect. 

Thus, at the present time, the net result of the Pan American Conventions 
on industrial property is the following: 

(1) The Montevideo Convention of 1889 on Trade Marks has been 
abrogated. 

(2) The Montevideo Convention of 1889 on Patents remains in effect only 
as between Argentina and Peru. 

(3) The Pan American Convention of Mexico City (1902) on Patents, 
Industrial Drawings, Models and Trade Marks, and the Pan American 
Convention of Rio de Janeiro (1906) have been abrogated. 

(4) The Pan American Convention of 1910 relating to Patents and Indus- 
trial Designs and Models is in effect as between thirteen American countries, 
viz., Brazil, Costa Rica, Cuba, the Dominican Republic, Ecuador, Guate- 
mala, Haiti, Honduras, Nicaragua, Panama, Paraguay, the United States, 
and Uruguay. 

(5) The Pan American Convention of 1910 concerning the protection of 
Trade Marks is in effect as between Ecuador, Panama, Peru, and Uruguay, 
which have ratified the convention of 1910, but not that of 1923, and as 
between each of these countries and the other six countries that had ratified 
the convention of 1910, viz., Brazil, Cuba, the Dominican Republic, Haiti, 
Paraguay, and the United States of America. 

(6) The Pan American Convention of 1923 concerning the protection of 
Commercial, Industrial and Agricultural Trade Marks and Commercial 
Names is in effect as between eight American countries, viz., Brazil, Chile, 
Cuba, the Dominican Republic, Guatemala, Haiti, Paraguay and the United 
States. 

On the other hand, the business of the Inter-American Bureau at Havana 
had receded in the meantime instead of progressing. The registrations, 

* According to information given the present writer by the Director General of the Pan 
American Union, letter dated June 25, 1928. 

* The dates of ratification are as follows: Brazil, January 12, 1924; Cuba, August 2, 
1924; the Dominican Republic, October 7, 1925; Haiti, June 22, 1925; Paraguay, May 26, 
1924; and the United States, February 24, 1925. (According to information given the 
= writer by the Director General of the Pan American Union, letter dated July 26, 

* See Proclamation by the President of the United States in 44 Stat. at L. Pt. 3, p. 2526. 
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which had fallen from 270 for the United States in 1920 to 114 in 1923, and 
from 15 to 7 for Cuba, were as follows in the next years:* 


United States Dominican 
Year of America Cuba Republic Haiti 
1924 83 15 s 
1925 60 7 3 
1926 100 6 ate 
1927 34 4 1 
CONCLUSIONS 


The long and repeated efforts of about two score years to create an Ameri- 
can Union for the protection of industrial property and establish an inter- 
national régime on the subject which would give satisfaction to all American 
countries have been well-nigh fruitless. What are the reasons for this? Is it 
the fact that the United States, a manufacturing country, has conflicting 
interests with Latin America, which produces only raw materials.*” Is it the 
lack of long preparation and continuity of study of the questions involved 
in the protection of industrial property?** Or is it the lack of sufficient 
information on the law and interests of the various American countries and 
the failure to interest sufficiently these countries in the advantages of a 
common international regulation of the subject of industrial property? *° 

The revision of the Trade Marks Conventions of 1910 and 1923 was on the 
agenda of the Sixth International Conference of American States which was 
called together at Havana on January 16, 1928. In a report submitted to 
the sixth committee of the conference on the topic relating to the Inter- 
American Protection of Trade Marks, the delegation of Argentina noted the 
failure of the five previous conferences to arrive at uniform rules of protection 
of trade marks, and the fact that the Sixth Pan American Conference was 
found in the same situation as at the time of the first conference forty years 
earlier. This delegation was of the opinion that these failures “‘should not 
be attributed to the simple lack of interest or to indolence. There is some- 
thing further, and that is the lack of desire to ratify an instrument which it is 
felt has been adopted without careful and conscientious study, taking into 
account all the national interests involved, as well as the fact that it does not 
satisfy an imperative necessity of all the signatory countries.”” It thought 


% According to information given the present writer by the courtesy of the Director Gen- 
eral of the Pan American Union, letter dated June 27, 1928. 

#7 Inman, Pan-American Conferences and their Results, Austin, 1924, p. 34. 

38 Convention for the Protection of Commercial, Industrial and Agricultural Trade Marks 
and Commercial Names (pamphlet of the Inter-American High Commission), Introduction. 

3° Characteristic of the spirit and method of drafting these conventions is the suggestion of 
the Inter-American Bureau of Havana to the governments of American countries that ‘to 
the next conference to be held in Havana copies of the respective trade mark laws of their 
countries could be brought by the gentlemen members, so that upon examination of same, 
to try and not draw up any resolution interfering with them.” (See Report in Connection 
with the VI Pan American Conference to be held in Havana, 1927, p. 56.) 
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that the method of dealing with such matters of extreme legal and technical 
specialization was not that of diplomatic conferences, as was done hitherto, 
but by holding conferences of specialists, as was done in Europe in the case 
of the Industrial Property Union.*® The Argentine delegate, Mr. Espil, 
recognizing that the protection of industrial property is of interest to pro- 
ducers as well as to consumers, and stimulates the development of the 
nascent industries of American countries, pointed out the sacrifices imposed 
by international registry upon such countries by the renunciation of part of 
the registration fees and of a direct and immediate control over foreign trade 
marks, in exchange for benefits of a reduced character, since such countries 
do not make use of the international registration. If such an international 
registry should exist, he thought that it would duplicate that of Berne under 
the Madrid arrangement. He concluded with a project of a resolution calling 
for the meeting of a conference of specialists and of preparatory work for such a 
conference by the Pan American Union. It is to be regretted that the United 
States delegation did not deem proper to support the Argentine proposal, 
and persisted in the effort to revise once more the conventions of 1910 and 
1923 by the Conference of Havana.*' The committee, however, adopted the 
resolution proposed by the Argentine delegation and mentioned in the 
beginning of this article. 

Before the submission of this resolution, Mr. Espil concluded that the 
failure of the attempts of the Pan American Conferences to establish an 
Inter-American system of protection of industrial property should make the 
American States think that perhaps the solution may lie in their accession to 
the convention of Paris and the Madrid arrangement. More outspoken in 
this respect was the Mexican delegate, who declared that the Mexican 
Government has maintained with absolute firmness its attitude of being a 
member of the universal Industrial Property Union and of refusing accession 
to the Pan American Conventions.* 

There are several reasons in favor of such accession of all the American 
countries to the Industrial Property Union. The law and practice of South 
and Central American countries is more akin to the law of Continental 
Europe than to that of the United States, and the Industrial Property Union 
is essentially a European creation. By its suppleness, however, it adapts it- 
self to the various systems of law of the world. By its long life, its continuity 
of study of the questions of industrial property, the admirable activity and 
great prestige of its Bureau of Berne, its conferences of revision and meetings 
of experts, and by the conscientious preparatory work done by various inter- 
national organizations in view of its progressive evolution and of achieving a 


**See Documentary Information Compiled by the Pan American Union relative to the 
Pan American Trade Mark Conference, Washington, 1928, pp. 3 ff. The Argentine delegate 
stated also that he was appointed by the committee rapporteur for the topic of trade marks, 
though he never had in his professional life a case dealing with trade marks. Jbid., p. 7. 

“ Ibid., pp. 13 ff. « Ibid., p. 19. 


4 
j 
| 
| 
3 
q 


820 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


uniformity of the law of the various countries, the Industrial Property Union 
is bound to become universal. Brazil, Cuba, the Dominican Republic, 
Mexico, and the United States are already members of the Union. Three 
more, Salvador, Ecuador and Guatemala, originally parties to the conven- 
tion, denounced it in 1884, 1885, and 1894, respectively. They might be 
willing to accede anew, and it may be assumed that Haiti and the Central 
American countries, which have always ratified the successive Pan American 
Conventions on industrial property rights, will not refuse todo so. Argentina 
has repeatedly urged such accession and she will presumably lead the sister 
American Republics in this direction. Furthermore, the Industrial Property 
Union affords, generally speaking, a far larger protection to industrial prop- 
erty rights than any of the successive Pan American Conventions has ever 
attempted to afford. If there are anyspecial questions interesting the Ameri- 
can countries, they may be dealt with by a special arrangement between the 
American countries, constituting an additional international engagement 
besides the International Convention of Union. 

It is submitted, therefore, that the Pan American Trade Mark Conference 
meeting next February at Washington should adopt a resolution calling upon 
all the American countries which are not members of the Industrial Property 
Union to accede to it. It should also draft an arrangement concerning 
certain questions of trade mark protection, especially the remedies for can- 
cellation or infringement of trade marks, to be entered into by the American 
countries, in case such an arrangement should appear necessary, which the 
present writer hardly believes. No provisions for the registration of trade 
marks in the Inter-American Bureaus should be adopted. 

In case this suggestion should not be followed, and international registra- 
tion at the Inter-American Bureaus should be maintained, the draft conven- 
tion to be adopted should secure the international protection of trade marks 
as it is provided for by both the International Convention of 1883 and the 
Madrid trade mark arrangement. In other words, the Pan American Con- 
vention of 1923 should be amended in the following respects: 

(1) A provision should be included securing the national treatment of the 
persons protected in all the contracting countries in case these persons should 
apply directly for registration in each of them. (Provision of Article 2 of 
the International Convention of 1883.) 

(2) The persons protected should be not only those domiciled in the con- 
tracting countries, but also nationals of these countries wherever domiciled 
and persons having industrial or commercial establishments in their territory 
(as provided by Articles 2 and 3 of the same convention). 

(3) Trade marks should be validated in their original form, subject to 
certain exceptions, as provided for by Articles 6, 6", 6°, and 7 of the conven- 
tion of 1883. 

(4) The basic principles and regulations of the Madrid arrangement should 
be adopted, namely: (a) trade marks registered in the country of origin should 
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be registered at the Inter-American Bureaus and by them communicated 
to the contracting countries; (b) a uniform duration of protection should be 
secured to marks so registered at the bureaus; (c) the contracting countries 
should signify their rejection of trade marks registered at the bureaus within 
a limited time, it being otherwise presumed that they accepted the marks in 
question; (d) such rejection should be possible only in the cases provided for 
in the exceptions to the validation of trade marks; (e) the present heavy fees 
and charges of registration should be reduced. Under the convention of 
1923, for the registration of a trade mark through the Inter-American 
Bureau at Havana in the twelve countries of the northern group the amount 
of $322.50 would be paid for national and international fees, whereas for the 
registration of a trade mark in the International Bureau of Berne for its 
protection in the twenty-one countries parties to the Madrid arrangement, a 
payment of thirty dollars for the first mark and fifteen for each additional is 
required. In view of the fact that some American countries see in registra- 
tion fees a fiscal interest which they are not willing to forego, the fees for 
marks registered through the Inter-American Bureaus might be reduced to 
one-third or one-half of the usual fees. 

(5) On the question of priority of trade marks, the provision of Article 4 
of the International Convention of 1883, granting a period of priority of six 
months from the first filing for the purpose of filing in the other countries, 
together with the provision of the new Article 6° concerning the refusal or 
cancellation of trade marks imitating well-known trade marks belonging to 
ressortissants of other countries, is not perhaps entirely satisfactory, espe- 
cially to American manufacturers and merchants. The provisions of the 
Pan American Convention of 1910 in this respect would seem to be more 
satisfactory and constitute the limit to which South and Central American 
countries may be expected to go. 

(6) The convention should include provisions for the protection of indica- 
tions of origin and against acts of unfair competition, similar to those of the 
Industrial Property Union. 
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THE ELECTION OF MR. HUGHES TO THE WORLD COURT 


The Honorable Charles Evans Hughes has been requisitioned to serve as 
a judge of the Permanent Court of International Justice at The Hague, to 
fill the vacancy occasioned by the resignation of Judge John Bassett Moore. 
Mr. Hughes has made known his acceptance of an election which recorded 
the unanimous chcice of the Council and more than five-sixths of the votes 
cast by the Assembly of the League of Nations. 

It will be recalled that in the course of his address before the American 
Society of International Law at its Seventeenth Annual Meeting, in April, 
1923, Mr. Hughes declared that it was as certain as anything human could 
be, that the concurrent action of the Council and Assembly of the League 
would result in the election of impartial judges. The recent action of those 
bodies as the electors of a new judge under the provisions of the Statute of 
the Court has borne testimony to the accuracy of that statement. They 
have elected as a judge one whose impartiality has been tested by long and 
varied experiences, executive, judicial, and administrative. Nearly six 
years of service on the Supreme Court of the United States, together with 
four years at the Department of State, served to stimulate in the man a 
passion for justice which distinguishes Mr. Hughes among his countrymen. 
That quality dominated his thoughts and controlled his action as Secretary 
of State. It made him respectful of legal rights by whomsoever asserted. 
If he stoutly defended those of his own country when they were defied, as 
was oftentimes the case, he paid equal deference to those invoked by foreign 
states. He was invariably intolerant of arbitrary action in any form; and 
when it assumed the guise of an alleged rule subversive of principle, he be- 
came vehement in opposition. 

Mr. Hughes has made a close study of international law, of which the 
duties of his office as Secretary of State caused him to be a practitioner. In 
the course of that experience he became the expounder of principles, and 
of the application of them to new situations, He thus had occasion to make 
careful appraisal of the discretion yielded by the law of nations, as reflected 
by general acquiescence, to the individual state. It fell to his lot to enunci- 
ate the extent of that discretion with respect to certain matters, and at times 
to oppose efforts to thwart it. Secretary Hughes was not prone to regard the 
existing law as unchangeable, or as fully responsive to demands of interna- 
tional justice. The writer recalls how on occasion he would enunciate what 
he hoped might be the law, and would institute search in order to ascertain 
whether there was evidence that his hopes had been realized. His eminently 
judicial spirit always safeguarded him. He never failed to distinguish 
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between what the several members of the family of nations were, in his 
judgment, to be deemed to have accepted or acquiesced in as the law govern- 
ing their mutual relations, and what did not appear in fact at the time to 
enjoy such approval. Nevertheless, his interest in the progress of the law 
of nations was profound. His participation in the work of the Advisory 
Committee of the Research in International Law of the Harvard Law School 
indicates that that interest remains unflagging. 

The happy exercise of the judicial function upon a bench comprising 
numerous members depends in large degree upon the temperament and 
experience of the individual judge in dealing with men. Ina tribunal such as 
the Permanent Court of International Justice, whose members, representing 
a variety of nationalities, have been trained in differing schools of thought 
and bred on conflicting traditions, oneness of mind and harmony of opinion 
are difficult of attainment. Oftentimes the vigorous exercise of the 
most excellent qualities possessed by the individual judges breeds con- 
flict. Doubtless diversity of opinion in so far as it reflects the best contribu- 
tions of a world-wide civilization, is a safeguard against error and a deterrent 
of prejudice. Nevertheless, it enhances the difficulty of agreement. Ex- 
aminationof the judgments and opinions thus far rendered by the Permanent 
Court of International Justice will reveal the seriousness of that difficulty. 
What the tribunal needs at the present hour is the cultivation of the art of 
welding together the precious and yet diverse and perhaps elusive offerings 
that it would and can make to the cause of international justice. 

Mr. Hughes must, of course, be aware of that need; and he knows from 
personal experience how it should be met. To conciliate, as well as to 
convince and to persuade, constitute a task which he has oftentimes genially 
accepted, and of which he has long been a master. He brings, therefore, to 
the court to which he has been elected an understanding as well as an en- 
dowment which may prove to be a distinctive contribution to the useful- 
ness of the tribunal. 

The effect of the presence of Mr. Hughes on the Permanent Court of 
International Justice upon the minds of his countrymen is likely to be in- 
estimable. That it will hasten the day when the United States becomes an 
adherent to the protocol accepting the Statute of the Court, is not to be 


doubted. 
CHARLES CHENEY HyDE. 


THE MULTILATERAL TREATY FOR THE RENUNCIATION OF WAR 


From the draft of a bilateral treaty of perpetual friendship between 
France and the United States presented by the Minister of Foreign Affairs 
of France under date of June 20, 1927, has been developed a multilateral 
treaty, signed at Paris on August 27 by fifteen governments, including five 
great military Powers, to which a great number of others havesince expressed 
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their intention to adhere. The process of this development is explained in 
detail in a public document on the ‘‘ Notes Exchanged on this subject by the 
United States and other Powers from June 20, 1927 to July 20, 1928.” 
It is of interest to the readers of this JouRNAL to inquire, What precisely 
is the nature of this document? 
tegarded merely as a document, this treaty is marked by extreme sim- 
plicity. Inthe preamble the purpose of the treaty is stated in part as follows: 
Persuaded that the time has come when a frank renunciation of war 
as an instrument of national policy should be made to the end that the 
peaceful and friendly relations now existing between their peoples 
may be perpetuated, 


the signatories have decided to conclude a treaty. 

The whole substance of this compact is expressed in two articles. Article 
I condemns recourse to war for the solution of international difficulties and 
renounces it as an instrument of national policy. Four observations are 
suggested by the terms of this article: (1) The contractants condemn and 
renounce war ‘‘in the name of their respective peoples,’”’ thus pledging not 
only the future conduct of the governments themselves but also the honor 
of the peoples whom they represent. (2) While war is condemned in prin- 
ciple and renounced as an instrument of national policy, there is no declara- 
tion as to the present or future legality of war. (3) This compact does not 
“outlaw” war. The renunciation of war affects only the signatories of the 
treaty in their relations to one another and only as far as specified. (4) 
The renunciation of war here pledged is not a renunciation of the use of 
armed force in all cases. It is specifically confined to war as an instrument 
of national policy. This compact therefore permits the defense of the na- 
tional domain from invasion, and also allows of forceful intervention for the 
protection of the rights of citizens and national rights on the high seas, so 
long as a violation of them is persisted in without redress. 

Any other interpretation than this would reduce this compact to a nullity. 
No nation can be expected to ratify so broad a covenant as this treaty with- 
out either a formal or a tacit understanding that this is what the treaty 
means. Governments exist for the protection of rights, and constitutions 
are attempts to organize such protection by supplying governments with the 
means of action; and no responsible state will renounce its right and disre- 
gard its duty to exercise the normal functions of government. Were it not, 
therefore, for the second article of this treaty, this compact might well be 
dismissed from serious consideration; for without a substitute for armed 
force for the vindication of international rights and the redress of interna- 
tional wrongs, the compact, by forfeiting all means of protecting rights, 
would imply a surrender of those rights and an abdication of the duty of 
defending them. 

Article II pledges the contracting parties to the engagement that the settle- 
ment or solution of all disputes or conflicts, of whatever nature or of what- 
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ever origin they may be, which may arise among them, shall never be sought 
except by pacific means. It is this article which gives significance to this 
treaty. It saves it from the prospect of a war of words over such terms as 
“aggression,” “‘defense,” prior treaty engagements, and many other smoke- 
screens to conceal a violation of Article I. 

No solution »f a dispute or conflict is to be sought except by pacific means. 
What are these “‘Pacific Means’? Here it becomes evident what the next 
step must be. It is the further organization of ‘‘ Pacific Means.” This 
is not the time or place to enter into the discussion of this next step. But 
it is evident that the multilateral treaty will not be self-operating. It 
specifically points to something outside of itself—to law, to courts, to the 
arbitral process, to mediation and conciliation. 

Are the existing “‘ Pacific Means” equal to the requirements? As to Law, 
after hesitation regarding the proposed clarification and extension of inter- 
national law, the whole subject has been sequestered. As to courts, there 
have been difficulties about adhering to a nominal court of justice possessing 
an advisory function, to be exercised at the behest of a political body, by 
which a nation may be adjudged a culprit without a process of law by the mere 
personal opinion of judges. The United States, having set the example in 
its Constitution of binding its own highest court by a law which controls 
its decisions, has not thus far been willing to abandon a successful experience 
for a political adventure. The whole subject of an international court of 
justice to be guided by definite law is now ripe for discussion, and the mul- 
tilateral treaty in the process of ratification will necessarily afford an occasion 
for an examination of that subject. 

The American Secretary of State has opened a vista of long perspective 
in transmuting Monsieur Briand’s proposal of a bilateral treaty between the 
United States and France into the multilateral treaty. In doing so, Sec- 
retary Kellogg has been faithful to the traditional policy of the United 
States in wishing to be equally friendly to all nations. The multilateral 
treaty is not an alliance. It is the expression of a new conception of inter- 
national relations. As such, it is liable to misunderstanding, and in some 
quarters this compact has already been misunderstood. 

What, it is asked, is to happen to a contracting party if it violates the com- 
pact? Is the United States under obligation to bring it to task and punish 
it for its defection? Not at all. Such a delinquent will have proved its 
disloyalty to its pledged word, but the United States makes no pledge to 
improve its morals or to inflict upon it a penalty by making war upon it. 
The United States does not guarantee these signatures. It proposes a policy 
of voluntary peace. This policy is not identical with that of several Euro- 
pean political and military combinations. Those compacts require the con- 
tracting parties to punish war with war. What then will be the probable 
action of the United States under this compact toward a military situation 
in another part of the world? It will first of all no doubt remind the de- 
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linquent signatories of their solemn engagement. It may properly call 
attention to the existence of Article II of the multilateral treaty and the 
obligations under it. But there is no enforcement clause in this compact. 
The signature of this treaty marks a great advance in the cause of inter- 
national peace. It also clearly indicates what is still necessary to give it 
effectiveness. The renunciation of war requires the further organization 
of peace. The historic forces are still in action and new issues are to be 
expected. To have agreed on so wide a scale to ‘‘condemn recourse to war”’ 
and to have renounced it “‘as an instrument of national policy” is to have 
laid a solid foundation for inaugurating a new era in the life of mankind. 
Davin JAYNE HILL. 


WAR AS AN INSTRUMENT OF NATIONAL POLICY 


The signing of the Kellogg-Briand multilateral treaty on August 27 is 
destined to become an event of first importance in the development of inter- 
national law as well as an occasion of high moral significance in the progress 
of the nations towards the peaceful settlement of international disputes. It 
may indeed be conceded that from its lack of machinery for the execution of 
its promises the treaty adds no new sanctions to what may be called the pro- 
cedural branch of international law. Yet this defect does not reduce the 
agreement to a mere gesture, a simple declaration of good intentions, a reso- 
lution to avoid war if it can be conveniently done. Such an interpretation, 
while warranted by a narrow examination of the obligations assumed in the 
treaty, does not do justice to the contribution which the treaty makes to- 
wards a definition of the place which war is henceforth to have in the scheme 
of international relations. Moreover it is entirely inaccurate to speak of the 
treaty as creating moral rather than legal obligations. The obligations may 
be vague and may present numerous loopholes of escape, but such as they are, 
being embodied in a formal international contract, they are legal. 

The contracting parties declare that they ‘‘condemn recourse to war for 
the solution of international controversies” and that they ‘‘ renounce it as an 
instrument of national policy in their relations with one another.’”’ Assum- 
ing that the first part of the declaration is not intended to be more compre- 
hensive than the second part, the inquiry may be directed as to the meaning 
of war “‘as an instrument of national policy”’ and as to the extent of the 
reservations which attend its renunciation. 

Prior to the year 1920 war had an accepted place in the procedure for the 
settlement of international disputes. It was not to be entered upon lightly, 
it could only be waged for a “just cause’’; but as the determination of the 
gravity of the circumstances and of the justice of the cause was left to the 
individual state, war held its own as the final resort of the unsatisfied claim- 
ant, the ultima ratio in the adjustment of a deadlocked controversy. This 
place of war in the procedure of international law was severely restricted by 
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the obligations accepted by the members of the League of Nations and by 
the signatories of the Optional Clause attached to the protocol establishing 
the Permanent Court of International Justice. But apart from the fact that 
in neither case were the obligations not to resort to war absolute, the United 
States, among others, is not a party to them, so that on the eve of the signing 
of the Kellogg-Briand treaty the so-called “right to make war’”’ was ob- 
viously susceptible of further curtailment. 

The preamble to the treaty throws some light upon the renunciation of war 
as an instrument of national policy. It recites that the contracting parties 
are convinced that all “ changes in their relations with one another” should 
be sought only by pacific means and be the result of a peaceful and orderly 
process, and that any signatory Power which shall hereafter seek to “‘ pro- 
mote its national interests’ by resort to war should be denied the benefits 
of the treaty. The scope of these two phrases will perhaps be clearer if the 
fundamental, but implied, reservation of the treaty be first examined. 

War as an “instrument of national policy” does not include wars of self- 
defense. This is a specific understanding set forth in the identic note ac- 
companying the submission on June 23rd by the Government of the United 
States of the draft treaty in its revisedform. ‘That right” (of self-defense), 
says the note, “is inherent in every sovereign state and is implicit in every 
treaty.’’ The note seems to convey that by self-defense is meant the defense 
of territory from attack or invasion, but it deliberately refrains from attempt- 
ing ‘‘a juristic conception of self-defense,’ making it clear that the Depart- 
ment of State was well aware of the latitude of interpretation of which that 
term was susceptible. 

Yet it is the very lack of a definition of self-defense that makes the renun- 
ciation of war as an instrument of national policy so vague as to be almost 
misleading. Resistance to direct attack is one thing; resistance to indirect 
menace of attack quite another. It has never been contemplated that if a 
state should mobilize its forces and proceed to attack its unoffending neigh- 
bor, the latter would be prevented from meeting war with war. The rule of 
self-defense in this limited form will doubtless continue to hold its own against 
all provisions of law, as it does in the national law of the individual state. 

But things are not so simple as that in the present international relations of 
states. It is the remoter aspects of national defense which create the real 
difficulty. Due to the lack of an effective organization for preventing resort 
to force, international law developed during the eighteenth and nineteenth 
centuries a tradition of national defense which included practically the whole 
range of the causes of war. It was in “self-defense,” for example, that 
France vetoed the accession of a Hohenzollern to the throne of Spain in 1870, 
and, not finding satisfaction in the explanations of the German Government, 
declared war to protect herself against the alleged danger threatening her. 
It was in defense against Serbian propaganda seeking the disruption of the 


Dual Monarchy that Austria-Hungary declared war in 1914, and this initial 
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act of self-defense found its fulfillment in a vicious circle in which seven 
states were found each defending itself against the aggression of some other 
and each the aggressor in the other’s eye. 

A conspicuous illustration of the more remote aspects which self-defense 
may assume is to be seen in the Monroe Doctrine, by which the United 
States has sought to protect itself against conditions, not in themselves 
menacing, which might subsequently weaken its strategic position of geo- 
graphic isolation. Remembering the traditions of the United States, it is 
difficult to believe that the government is now renouncing war in defense of 
the Monroe Doctrine, assuming that a grave issue involving that policy 
should arise. Although the Kellogg-Briand treaty makes no mention of the 
policy, it is safe to infer that it is “implicit in every treaty”’ to be ratified by 
the United States. 

Great Britain on her part has been more explicit. Her own Monroe Doc- 
trine, as tenaciously held as ours, looks to the protection of her dependencies 
in distant parts of the world. On May 18th Sir Austen Chamberlain, in his 
reply to Mr. Kellogg, after pointing out that there were “‘certain regions of 
the world the welfare and integrity of which constitute a special and vital 
interest for our peace and safety,’’ emphasized that the British Government 
had been at pains to make it clear in the past that interference with those 
regions could not be suffered, and asserted that “their protection against 
attack is to the British Empire a measure of self-defense.” If we assume 
that the “‘certain regions’ referred to are not part of the British Empire 
itself, the position taken by the Foreign Minister suggests an intention to 
prevent the creation of any conditions, such as control by Russia over Af- 
ghanistan, which might indirectly threaten the security of the Empire or 
weaken its defenses. Further, any interference with the channels of com- 
munication between the mother country and the dependencies would un- 
doubtedly be resisted as if it were a direct attack upon the territory. 

Alongside these defensive policies of the United States and Great Britain 
may be matched the policy of France in the Mediterranean, the policy of 
Italy in the Adriatic, and the policy of Japan in Manchuria. In each case 
the principle of national defense is given an interpretation extending far be- 
yond the conception of resistance to actual armed invasion. There is ever 
present the necessity of anticipating conditions which, if allowed to come 
about, might ultimately embarrass the resistance of the state to direct at- 
tack. By a very simple manipulation of the circumstances leading to a 
crisis all wars can be made out to be defensive wars, and governments on both 
sides have not been backward in giving to their cause the moral support that 
has always attended self-defense. While we may agree with Mr. Kellogg 
that any definition of self-defense in positive terms might make it ‘‘easy for 
the unscrupulous to mould events to accord with an agreed definition,” the 
failure to adopt a definition renders the obligation of the new treaty exceed- 
ingly elastic. 
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War as an “instrument of national policy’’ may therefore be defined as 
war in pursuance of national claims or in promotion of national interests 
whenever such claims and such interests do not bear a character involving 


~the right of self-defense “inherent in every sovereign state.”” Assuming an 


honest intention on the part of the contracting states to live up to the obliga- 
tion undertaken, there is still a wide field for the operation of the anti-war 
treaty. It has, for example, been the policy of the United States to afford 
special protection to the lives and property of its citizens in countries where 
the standard of law and order is regarded as below normal. The Kellogg- 
Briand treaty would preclude the United States from resorting to war, or 
using the threat of war, to enforce its views against Mexico in the settlement 
of a controversy such as the recent one concerning the legality of the Mexican 
land and petroleum laws of 1926. What would happen if the alternative 
procedure of arbitration offered by the treaty were rejected by Mexico or 
failed otherwise to adjust the controversy lies beyond the contemplation of 
the treaty. 

It must be admitted that the disputes coming within the field of the treaty 
would in most cases not be likely to bring about a resort to force in the ab- 
sence of the obligation of the treaty. Disputes over the extent of the mar- 
ginal sea, riparian rights along boundary rivers, the privileges of merchant 
ships in foreign ports, communications and transit, even the status of aliens, 
have not in the recent past led to threats of war except in the rarer cases 
where there were present in the dispute the remoter elements of national 
defense. But if the Kellogg-Briand treaty does no more than raise the 
issue of the various grounds of war as a form of procedure for the settlement 
of international disputes it will have fulfilled a useful purpose. Like the 
arbitration treaties that have been growing in number since the opening of 
the twentieth century, it will have drawn in the loose ends of the present 
legal system nearer to the ultimate perfect circle. 

C. G. Fenwick 


THE TREATY REGULATING TARIFF RELATIONS BETWEEN THE UNITED 
STATES AND CHINA 


The sensible and satisfactory settlement of the unfortunate Nanking 
incident effected by an exchange of notes on April 3, 1928, between United 
States Minister MacMurray and General Hwang Fu, Minister for Foreign 
Affairs of the Government of China, formed the subject of an editorial 
comment in the July issue of this JourNau.' A similar recipe of diplomatic 
skill, compounded with common sense and inspired by good faith, has now 
been applied to the impasse with respect to the recognition of Chinese 
customs autonomy. 

It will be recalled that the Nanking settlement was effected by the ex- 


1 Vol. 22, p. 593. 
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change of three sets of notes, the first exchange dealing with the Nanking 
incident proper, the second with the question of the protective barrage 
thrown by the American warships around Socony Hill at Nanking where 
the American Consul and other Americans had taken refuge, while the 
third exchange related to the general question of treaty revision. In this 
third exchange of notes the Chinese Minister for Foreign Affairs expressed 
the hope that ‘‘a new epoch will begin in the diplomatic relations between 
China and the United States”’ and suggested that further steps be taken for 
the revision of existing treaties ‘‘on the basis of equality and mutual respect 
for territorial sovereignty.””’ Minister MacMurray in his reply, after point- 
ing out that the question of treaty revision was scarcely germane to the ques- 
tion of the settlement of the Nanking incident, went on to refer to the 
statement of American policy toward China made by the Secretary of State 
on January 27, 1927, and to reiterate the sympathy of the American people 
with China’s aspirations “for a sovereignty so far as possible unrestricted 
by obligations of an exceptional character” and the hope of the American 
Government that, with the disappearance of the conditions which had 
brought about such provisions in earlier treaties, opportunity for revision of 
“such treaty stipulations as may have become unnecessary or inappro- 
priate’’ might from time to time be afforded. He added that the American 
Government looked forward to the development of a Chinese administration 
representative of the Uhinese people, exercising real authority and capable of 
assuring fulfillment of the obligations necessarily incident to treaty revision.’ 
The statement of the Secretary of State of January 27, 1927 to which 
Mr. MacMurray referred in his answer to General Hwang Fu, was a general 
statement covering the entire Chinese situation and referring particularly 
to both the outstanding questions of extraterritoriality and customs auton- 
omy. The greater portion of the Secretary’s statement, however, was 
devoted to the question of customs autonomy. On this subject he said: 


The United States is now and has been, ever since the negotiation of 
the Washington Treaty, prepared to enter into negotiations with any 
Government of China or delegates who can represent or speak for China 
not only for the putting into force of the surtaxes of the Washington 
Treaty but entirely releasing tariff control and restoring complete 
tariff autonomy to China. 

The United States would expect, however, that it be granted most 
favored nation treatment and that there should be no discrimination 
against the United States and its citizens in customs duties, or taxes, 
in favor of the citizens of other nations or discrimination by grants of 
special privileges and that the open door with equal opportunity for 
trade in China shall be maintained; and further that China should 
afford every protection to American citizens, to their property and 


rights. 
* The text of these notes was made public by the Department of State in a press release 
on April 3, 1928. They are quoted substantially in full in the editorial comment in the 
July Journat, Vol. 22, pp. 593 et seq. 
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Mr. Kellogg proceeded to set forth in some detail the efforts of the Govern- 
ment of the United States to expedite the holding of the Special Conference 
on Chinese Customs Tariff, provided for by the Washington Arms Confer- 
ence, and the liberal attitude of the American Delegation at the conference; 
pointing out that the American Delegation ‘affirmed the principle of respect 
for Chinese tariff autonomy and announced that they were prepared forth- 
with to negotiate a new treaty which would give effect to that principle and 
which should make provision for the abolition of likin, for the removal of 
tariff restrictions contained in existing treaties, and for the putting into 
effect of the Chinese National Tariff Law.” * The Secretary quoted the 
resolution recognizing China’s right to enjoy tariff autonomy, adopted 
unanimously by the conference, and pointed out that the failure of the 
conference, when there was good prospect for its success, was due to dis- 
turbed political conditions in China. He then made this significant, 
specific and unambiguous statement: 


The Government of the United States was ready then, and is ready 
now, to continue the negotiations on the entire subject of the tariff and 
extraterritoriality or to take up negotiations on behalf of the United 
States alone. The only question is with whom it shall be negotiated.* 


Talleyrand is credited with the cynical observation that language is 
intended for the purpose of concealing thought, and according to Izaak 


Walton, Sir Henry Wotton defined an ambassador as ‘“‘an honest man sent 
to lie abroad for the good of his country,’ and further advised a fellow 
diplomat to tell the truth and thus “put your adversaries (who will still 
hunt counter) to a loss in all their disquisitions and undertakings.”’ 4 

In view of the repeated, consistent and public statements of the American 
attitude towards China hereinbefore set forth, it would seem that only 
those who take seriously the pessimistic views embodied in the witticisms 
attributed to Talleyrand and Sir Henry Wotton could have been surprised 
when the American Minister at Peking, on behalf of the Secretary of State 
of the United States, once more reiterated American policy towards China 
and brought it down to date in the following note addressed to the Minister 
for Foreign Affairs of the Nationalist Government of July 24, 1928, and made 
public in a press release by the Department of State on July 26, 1928: 


Events in China have moved with great rapidity during the past 
few months. The American Government and people have continued 
to observe them with deep and sympathetic interest. Early in the 
year the American Minister to China made a trip through the Yangtze 
Valley region and while in Shanghai exchanged on March 30, 1928, with 
the Minister of Foreign Affairs of the Nationalist Government notes in 


* See statement by the Honorable Frank B. Kellogg, Secretary of State, released for 
publication on January 27, 1927, by the Department of State. (Italics supplied.) 
* Quoted in Satow’s Guide to Diplomatic Practice, Vol. I, pp. 169-170. 
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settlement of the unfortunate Nanking incident of March 24, 1927. 
In pursuance of the terms therein agreed upon, a Sino-American Joint 
Commission has been entrusted with the appraisal of damages suffered 
by the American nationals during that occurrence. 

On January 27, 1927, I made a statement of the position of the 
United States toward China. To it I have often subsequently had 
occasion to refer in reaffirmation of the position of this government. 
I stated therein that the United States was then, and from the moment 
of the negotiation of the Washington Treaty had been prepared to enter 
into negotiations with any government of China or delegates who could 
represent or speak for China, not only for putting into force the sur- 
taxes of the Washington Treaty but for restoring to China complete 
tariff autonomy. Ever since, the American Government has watched 
with increasing interest the developments pointing toward coérdination 
of the different factions in China and the establishment of a government 
with which the United States could enter into negotiations. Informed 
through press despatches and through official reports which have from 
time to time been released to the press, the American people also have 
observed with eager interest these developments. 

In a note addressed by the American Minister to China to the 
Minister for Foreign Affairs of the Nationalist Government at Nanking 
on March 30th of the present year, in reply to a suggestion of the latter 
concerning revision of existing treaties, reference was made to the 
sympathy felt by the Government and people of the United States 
with the desire of the Chinese people to develop a sound national life 
of their own and to realize their aspirations for a sovereignty so far as 
possible unrestricted by obligations of an exceptional character, and 
it was stated that the American Government looked forward to the 
hope that there might be developed an administration so far repre- 
sentative of the Chinese people as to be capable of assuring the actual 
fulfillment of any obligations which China would of necessity have for 
its part to assume incidentally to readjustment of treaty relations. 

In a communication addressed to me under date July 11, 1928, Mr. 
Chao-chu Wu informs me that the Nationalist Government has de- 
cided to appoint plenipotentiary delegates for the purpose of treaty 
negotiations and that he is instructed to request that the Government 
of the United States likewise appoint delegates for that purpose. 

The good will of the United States toward China is proverbial and 
the American Government and people welcome every advance made 
by the Chinese in the direction of unity, peace and progress. We do 
not believe in interference in their internal affairs. We ask of them 
only that which we look for from every nation with which we maintain 
friendly intercourse, specifically, proper and adequate protection of 
American citizens, their property and their lawful rights, and, in 
general, treatment in no way discriminatory as compared with the 
treatment accorded to the interests or nationals of any other country. 

With a deep realization of the nature of the tremendous difficulties 
confronting the Chinese nation I am impelled to affirm my belief that 
a new and unified China is in process of emerging from the chaos of 
civil war and turmoil which has distressed that country for many years. 
Certainly this is the hope of the people of the United States. 

As an earnest of the belief and the conviction that the welfare of all 
the peoples concerned will be promoted by the creation in China of a 
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responsible authority which will undertake to speak to and for the 
nation, I am happy now to state that the American Government is 
ready to begin at once, through the American Minister to China, 
negotiations with properly accredited representatives whom the 
Nationalist Government may appoint, in reference to the tariff provi- 
sions of the treaties between the United States and China, with a view 
to concluding a new treaty in which it may be expected that full 
expression will be given reciprocally to the principle of national tariff 
autonomy and to the principle that the commerce of each of the con- 
tracting parties shall enjoy in the ports and the territories of the other 
treatment in no way discriminatory as compared with the treatment 
accorded to the commerce of any other country. 


As above stated, Minister MacMurray’s note to the Chinese Minister for 
Foreign Affairs was dated July 24, 1928, and was released to the press both 
in China and the United States on July 26, 1928. On July 25, 1928, 2.e., 
the day following the date of his note to the Chinese Minister, Mr. Mac- 
Murray and Mr. Soong, Minister of Finance of the Nationalist Government 
of the Republic of China, signed a commercial treaty which was released for 
publication in America and in the Orient on July 27, 1928. Article one, 
which contains the substance of the treaty, reads as follows: 


All provisions which appear in treaties hitherto concluded and in 
force between the United States of America and China relating to 
rates of duty on imports and exports of merchandise, drawbacks, 


transit dues and tonnage dues in China shall be annulled and become 
inoperative, and the principle of complete national tariff autonomy shall 
apply, subject, however, to the condition that each of the high Con- 
tracting parties shall enjoy in the territories of the other with respect 
to the above specified and any related matters treatment in no way 
discriminatory as compared with the treatment accorded to any other 
country. 

The nationals of neither of the high contracting parties shall be com- 
pelled under any pretext whatever to pay within the territories of the 
other party any duties, internal charges or taxes upon their importa- 
tions and exportations other or higher than those paid by nationals of 
the country or by nationals of any other country. 

The above provisions shall become effective on January 1, 1929, 
provided that the exchange of ratifications hereinafter provided shall 
have taken place by that date, otherwise, at a date four months sub- 
sequent to such exchange of ratifications.® 


The American note and the treaty appear to have been well-nigh uni- 
versally approved by the public opinion of the two countries immediately 
concerned, the United States and China. But any step taken by any of 
the Western nations towards relinquishing its privileged position vis-d-vis 
China has an indirect, but often very powerful, effect upon the relations of 
the other Western Powers with China, and the liberal, forward-looking 


* See full text of the treaty printed in Supplement this JournaL, page 170. 
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action of the American Government in the present instance, as in the case 
of the Nanking settlement, has evoked criticism in the Japanese-controlled 
press in China and in the Japanese press at home which, however regrettable 
and unfounded, is perhaps not surprising or unnatural. 

The Japanese criticisms, may be roughly summarized as follows: That 
the treaty is an ‘‘empty gesture’’ which costs the United States nothing and 
profits China as little;’ that it is a “secret treaty’’;’ that it is a ‘‘mean 
trick”’;* that it was negotiated behind the backs of the other Powers in 
contravention of Article 7 of the Nine-Power Treaty,’ and is calculated to 
embarrass Japan in connection with China’s recent action in terminating 
her treaties with Japan. In short, the Japanese press is of the opinion that 
the effect of the treaty is to deceive China and to embarrass Japan." 

It is believed that these criticisms are without merit. By way of a short 
answer to the argument that the treaty is of no value to China, it is sufficient 
to point out that it amounts to the recognition of the Nationalist Govern- 
ment as the de jure government of China.“ Furthermore, while it is true 
that under the treaty China does not regain her customs autonomy vis-d-vis 
the United States until the other treaty Powers likewise surrender their 
privileged position, it is equally true that the treaty renders it morally 
certain that the assent of the other Powers will be given sooner, perhaps 
much sooner, than might otherwise have been the case. A definite breach 
has been made in the encircling wall of privilege through which equality will 
speedily find its way. The best evidence that the treaty is not ‘“empty”’ is 
found in the very criticisms it has evoked. The other grounds of criticism 
heretofore enumerated have even less to recommend them. To speak of a 
treaty published two days after it was signed as a “secret treaty’ is 
ridiculous.'’* To complain of a lack of frankness because the United States 
carries out as soon as consistency and reason permit, a portion of a 
program publicly announced at intervals for nearly two years, is clearly 
frivolous, even supposing that the Nine-Power Treaty had any relevancy in 

* North China Standard of Peking, July 27, 1928. 7 Jbid., July 28, 1928. 

8 Tokio Hochi, July 28, 1928. North China Standard of Peking, July 29, 1928. 

10 See Tokio Asahi, July 28 and 30, 1928; Tokio Jiji of the same date; the Osaka Asahi of 
July 29, 1928; Tokio Nichi-Nichi of July 29 and 30, 1928; Kobe Asahi of July 29, 1928. It 
is fair to add that some of the Japanese newspapers complimented the negotiators of the 
treaty, making their praise, however, a vehicle for criticism of the Japanese Ministry and 
its handling of the situation. 

1! See Moore, International Law Digest, Vol. I, Sect. 27, p. 73. Hall, International Law, 
4th ed., p. 87; 8th ed., p. 103. Oppenheim, International Law, 2nd ed., Sect. 71, pp. 117- 
118; United States Daily of September 29, 1928. 

#2In this connection, it may be recalled that the United States went to Paris in 1919 
without adequate information as regards the arrangements between Japan and several 
Allied Powers concluded in 1917 concerning the disposition of Germany’s rights (or 
rather wrongs) in Shantung. (See MacMurray, China Treaties, II, pp. 1167-1168; U. S. 
Senate Committee on Foreign Relations, 66th Cong. Ist sess., Hearings on Versailles 
Treaty, pp. 147, 148, 215-219, 525, etc.) 
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connection with giving up foreign rights in China which it would seem is 
quite a different thing from acquiring rights. 

The treaty needed no explanation or justification to foreign Powers or 
the world beyond that given in the statement of the Secretary of State of 
January 27, 1927, and the note of the American Minister of March 30, 1928 
made public on April 3, 1928. But the foreign Powers naturally could not 
be prejudiced by having been given still another notice as to the intentions 
of the United States on July 24, 1928—and the length of time which was 
allowed to elapse between this further notice and the contemplated action 
was of course immaterial, or, to put it in another way, it would have 
been perfectly proper to have given the note of July 24th and the treaty of 
July 25th to the press at the same time. The latent assumption that the 
real work of the negotiation of the treaty could have been accomplished in 
twenty-four hours, whatever might have been the actual mechanics of signa- 
ture brought about by the presence of Minister Soong in Peking, etc., is too 
naive to have been entertained seriously by anyone. 

The innuendo that the treaty was timed for the purpose of embarrassing 
Japan needs no answer, but the conservative British Peking and Tientsin 
Times has pointed out (July 28, 1928) that it was.so-timed as to be of very 
material assistance to the moderate party in Chinese politics and thereby 
of assistance to all the Western Powers in their negotiations with China. 
As for breaking the “accord of the Great Powers” the same paper (July 
28, 1928), reminds its readers that this was first done (and in the opinion of 
the present writer, to the ultimate advantage of all concerned) by the British 
Foreign Office Memorandum of December 18, 1926, which expressed the 
opinion that not enough attention had been paid to the “‘realities of the 
situation” in China. 

When all is said, however, the fact remains that America’s material interest 
in maintaining control over Chinese customs is much smaller than that of 
Japan, and it is therefore easier for us than for Japan to do the obviously 
right and necessary thing in agreeing promptly to Chinese customs autonomy. 
A consideration of this circumstance in the light of the ordinary frailties of 
human nature and of the Japanese press comment, suggests the inevitable 
difficulty which America must face and overcome in endeavoring to do her 
duty by one great people without giving offense to another. 

The words “Done in Peiping” in the attesting clause of the treaty are 
certainly not without interest and possible significance. By accepting this 
phraseology, the United States is the first nation to give treaty recognition 
to the new Nationalist name for Peking, and whatever sentimental regret 
may be felt that Peking, the capital of Kubla Khan and many another con- 
queror, has, like St. Petersburg, lost both its name and its status, the desire 
of the Nationalists to rid themselves of the associations of the Legation 
Quarter at Peking is quite understandable. It may be assumed that there 
is no disposition on the part of the United States to oppose the transfer of 
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the Capital to Nanking. Incidentally it may be remarked that the removal 
of the capital to Nanking, if made permanent, is likely to yield one fortunate 
by-product in the opinion of all those who have succumbed to the lure of 
old Peking; namely, it will probably enable the old walled city of Peking to 
be preserved as one of the great monuments of antiquity, something which 
would have been less likely to happen if Peking had remained the capital 
of modern China. 

The treaty does not refer to the abolition of extraterritoriality. Extra- 
territoriality in China is doomed sooner or later by evolutionary or revolu- 
tionary processes.'* Evolution is always preferable to revolution. In his 
statement of January 27, 1927, the Secretary of State referred to this subject 
as follows: 

The United States is prepared to put into force the recommendations 
of the Extraterritoriality Commission which can be put into force 
without a treaty at once and to negotiate the release of extraterritorial 
rights as soon as China is prepared to provide protection by law and 
through her courts to American citizens, their rights and property. 


In an editorial in this JouRNAL in 1924 (Vol. 18, p. 781), attention was 
called to the suggestion theretofore made that the first step in the gradual 
elimination of extraterritoriality should be the putting into force in the 
foreign extraterritorial courts of the new Chinese codes as rapidly as possible. 
This suggestion has since been adopted and embodied in the recent report 


of the Commission on Extraterritoriality in China, one of the reeommenda- 
tions being that, pending the abolition of extraterritoriality, “the Powers 
concerned should administer, so far as practicable, in their extraterritorial 
or consular courts such laws and regulations of China as they may deem it 
proper to adopt.’ Congressional legislation will be required before this 
and other similar recommendations of the Commission could be put into 
force by the United States, and it is submitted that such legislation should 
be enacted at the approaching short session of Congress in order that our 
promise and performance in the matter of extraterritoriality may not suffer 
by comparison with our record just made up in the matter of tariff au- 
tonomy. 

In general it is submitted that from the point of view of the international 
relations of the United States with China and with the treaty Powers, our 
new commercial treaty with China is altogether admirable. Our action and 

13 See editorial in this JourNa., Vol. 18 (1924), p. 781. 

14 “Report of the Commission on Extraterritoriality in China,” published by the De- 
partment of State, p. 108. See this Journa, July 1927 (Vol. 21, No. 3), p. 58 at p. 64. 

46 There are certain other technical questions which are suggested by a perusal of this 
treaty, such as its possible effect on the tariff policy of the United States and the question 
of the revision of the treaty in view of the absence of any express provision for revision, 
which do not fall within the scope of this editorial. See an editorial on “Chinese Termina- 
tion of Unequal Treaties,’”’ this JourNnax, April, 1927 (Vol. 21), p. 289, and particularly a 
note of the Chinese Government to Belgium of April 16, 1926, therein quoted. 
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its reception by its critics recalls the story of Columbus and the egg, or to 
adopt a reference more germane to international relations, it recalls a 
famous remark of Lord Palmerston: 
It is a true saying, and has often been repeated, that a very moderate 
share of human wisdom is sufficient for the guidance of human affairs. 
But there is another truth, equally indisputable, which is, that a man 
who aspires to govern mankind ought to bring to the task, generous 
sympathies, and noble and elevated thoughts.’ 
C. DENNIs. 


THE CHICAGO SANITARY DISTRICT CASE 


The right of the Chicago Sanitary District to divert the waters of the 
Great Lakes into a sanitary canal for sewage disposal purposes is being 
vigorously contested, not only by the Canadian Government but by several 
States of the Union which are affected by the diversion. 

In January, 1925, the Supreme Court of the United States affirmed a de- 
cree of the District Court, enjoining the Sanitary District from diverting 
water from Lake Michigan in excess of 4167 cubic feet per second, without 
prejudice, however, to any diversion permit that might be issued by the 
Secretary of War in accordance with the law. (Sanitary District of Chicago 
v. U. S., 266 U. S. 405.) On March 3, 1925, the Secretary of War issued a 
permit to the Sanitary District allowing a diversion not to exceed an annual 
average of 8500 cubic feet per second, upon certain conditions and extending 
to December 31, 1929. 

In October following, the State of Wisconsin filed a bill against the district 
amendatory to an earlier one, to which the States of Minnesota, Ohio and 
Pennsylvania became complainants. The bill alleged that the diversion at 
Chicago had caused a lowering of the levels of the Great Lakes and of the 
rivers connecting them, including also the St. Lawrence River, to an amount 
not less than six inches, to the serious injury of the complainants—this in 
violation of the law and of their rights. The bill asked for an injunction 
restraining the defendants from diverting any water from Lake Michigan for 
sanitary purposes, or in case the canal should be used as a navigable water- 
way, from diverting any water for such purposes in excess of the amount 
which the court should determine to be reasonably required for navigation of 
the canal, without injury to the navigable capacity of the Great Lakes and 
their connecting waters. Against the bill the State of Illinois filed a demur- 
rer, and the States of Missouri, Kentucky, Tennessee, Louisiana, Mississippi 
and Arkansas, at their request, were admitted as intervening co-defendants. 
Later, bills were filed against the State of Illinois by Michigan and New York. 
The demurrer was overruled and the motion to dismiss the bill was denied by 


* Viscount Palmerston, speaking in the Don Pacifico debate (Hansard, Parliamentary 
Debates, 3rd Series, Vol. 112, page 387). 
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the Supreme Court without prejudice. Among other things, the defendants 
alleged that the lowering of the lake and river levels due to the diversion at 
Chicago, authorized by the War Department, did not and would not exceed 
434 inches. It was also contended that the diversion improved the naviga- 
tion of the Mississippi River and therefore aided the commerce of the Mis- 
sissippi Valley. 

The granting of the diversion permit of March 3, 1925, by the Secretary of 
War was shortly afterwards followed by inquiries addressed by the Govern- 
ment of Canada to the Secretary of State regarding the effect of the diver- 
sion, and in the following year (1926) the matter became the subject of diplo- 
matic correspondence between the British and American Governments. In 
a note of February 5, 1926, Sir Esme Howard, British Ambassador at Wash- 
ington, stated that while the Canadian Government fully appreciated the 
position of the Sanitary District that the diversion could not be entirely and 
immediately discontinued without imperiling in some degree the life and 
health of the citizens of Chicago, the fact remained that ‘‘every day that the 
diversion continued it carried most serious loss to Canada and to every com- 
munity on the Great Lakes and on the St. Lawrence, by reason of its effect 
in hindering navigation, in increasing the cost of harbour and canal and river 
improvements, and in reducing the hydro-electric power capable of develop- 


ment.” 
The note added: 


The Dominion Government cannot conceal the apprehension in this 
connection, aroused in Canada by certain proposals for the construction 
of an Illinois and Mississippi waterway, proposals embodied in measures 
already introduced into Congress during the present session, or reported 
as about to be introduced, and which appear to be based and to depend 
upon the indefinite continuance of the abstraction of the water of the 
Great Lakes through the Chicago Sanitary District Canal, and even 
upon the increase to 10,000 cubic feet per second of the amount ab- 
stracted. It feels certain that the Government of the United States will 
agree that whatever temporary and limited concessions might be made 
upon the ground of public health, no other ground warrants the with- 
drawal of water from the Great Lakes, much less the extension of the 
present diversion. It believes it to be a recognized principle of interna- 
tional practice that unless by joint consent, no permanent diversion 
should be permitted to another watershed from any watershed naturally 
tributary to the waters forming the boundary between the two countries, 
and in any case, the decision of the United States Supreme Court of 
January 5th, 1925, recognizes that in the present instance, the Treaty of 
January 11th, 1909, expressly provides against uses ‘‘affecting the 
natural level or flow of boundary waters” without the authority of the 
United States or the Dominion of Canada within their respective juris- 
dictions, and the approval of the International Joint Commission agreed 
upon therein. 


On April 7, 1926, the legislative assembly of the Province of Ontario 
adopted a resolution in which, after adverting to the policy of the Chicago 
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Sanitary District in ‘“‘abstracting large quantities of water which is part of 
the watershed of the Great Lakes and diverting it into the Gulf of Mexico,” 
—a matter in which Ontario as a joint riparian owner had ‘‘a direct and vital 
interest,’’—it declared that the proposed deep waterway project requiring 
further diversion was in effect a proposal to violate the treaty of 1909. The 
resolution concluded that the proposal to deal with a matter without refer- 
ence to Canada or its interests was “unneighbourly” and “not in accord with 
the long-established friendly relations that have existed between these two 
countries and ought to continue.” In an undated note of the British 
Embassy to Mr. Kellogg, transmitted apparently soon after the adoption of 
the Ontario resolution, reference was made to the proposed construction of 
the Illinois-Mississippi waterway, involving an increased diversion of water 
from the Great Lakes for navigation purposes, as one which would “introduce 
a further disturbing factor into the consideration of a situation already of 
much difficulty,”’ and one which affected “the vital interests of Canada in the 
preservation of the Great Lakes system which Canada shares with the 
United States.”” It was added that the common interests and the neighborly 
good will which has marked the settlement of boundary waterways problems 
reinforce the principles of international practice and the provisions of the 
Boundary Waterways Treaty in the conclusion that no diversions from the 
Great Lakes involving a transfer of water from a common watershed to an- 
other should be effected or confirmed in either country, unless after joint 
consideration and agreement. 

At the October term (1927) of the Supreme Court, the Honorable Charles 
E. Hughes was appointed special master with directions and authority to 
take the evidence in the case then pending before the court and to report his 
findings of fact and conclusions of law and to make such recommendations 
as seemed to him proper for a decree. Mr. Hughes, after an exhaustive 
examination, reported that in his opinion, which was also the opinion of the 
engineers, the complaint of the States bringing the suit was approximately 
correct as to the effect of the diversion on the lowering of the lake levels 
(5 to 6 inches), and that the contention of the defendants that the lowering of 
the level did not exceed 3.3 to 4 inches as among the several lakes, was incor- 
rect. He concluded, however, that the diversion into the drainage canal 
could not be immediately discontinued or materially reduced without expos- 
ing the inhabitants of the Chicago drainage district to grave danger on 
account of sewage pollution, and that it would require probably from five to 
ten years to complete the present program of sewage treatment and thus 
render it safe to discontinue the diversion or reduce it materially. As to the 
questions of law involved, he concluded that the suit brought by the com- 
plainants was a justiciable controversy, that the State of Illinois and the 
Sanitary District had no authority to divert the waters of the Great Lakes 
without the consent of the United States, that it belonged to Congress to 
regulate the diversion and to determine whether and to what extent it should 
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be permitted, that Congress had not directly authorized the diversion in 
question but had conferred authority on the Secretary of War to regulate the 
diversion, provided he acted in a reasonable and not arbitrary manner, and 
that the permit of March 3, 1925, issued by the Secretary to the Sanitary 
District authorizing an average diversion not exceeding 8500 cubic feet per 
second was legally valid. In the light of all the conclusions, Mr. Hughes 
recommended that the bill be dismissed by the court without prejudice to 
the right of the complainants to institute suit to prevent a diversion in case it 
were made without authority of law. He added, however, that “if a situa- 
tion should develop in which the defendants were seeking to create or con- 
tinue a withdrawal of water from Lake Michigan without the sanction of 
Congress or of administrative officers acting under its authority, the com- 
plainant States have such an interest as would entitle them to bring a bill to 
restrain such action.” 

At the present writing the Supreme Court has taken no action on Mr. 
Hughes’ recommendation. In case it adopts the recommendation, the 
diversion authorized by the permit of March 3, 1925, will continue until 
December 31, 1929, after which the whole matter will have to be determined 
by Congress, which body, according to the opinion of Mr. Hughes, has 
full authority to determine whether and to what extent the diversion should 
be permitted. It is therefore expected that the controversy between the 
complaining and defendant States will now be shifted to Congress. 

It may be remarked that Mr. Hughes in his conclusions does not discuss 
the international aspects of the case; he was concerned only with questions of 
municipal law, and more particularly with the question of what authority in 
the United States has jurisdiction to regulate, permit or prohibit the diversion 
in question. That important rights and interests of Canada, founded on 
both the treaty of 1909 and upon well recognized principles of customary in- 
ternational law, are involved, no on will deny.! But they are matters which 
obviously do not fall within the jurisdiction of the Supreme Court of the 
United States. They involve political questions which must be dealt with 
through the diplomatic channel and not by the judicial tribunals of either 
riparian party. 

J. W. GARNER. 


THE DEFAMATION OF FOREIGN GOVERNMENTS 


The recent publication in a chain of American newspapers having wide 
circulation of what purported to be documents abstracted from the secret 
archives of a neighboring state has suggested some interesting queries with 
respect to individual and national responsibility for attacks upon the good 
name of a friendly foreign government. The circumstances revealed in 


1 As to the law and practice regarding the diversion of boundary waters, see Hyde, Inter- 
national Law Chiefly as Interpreted and Applied by the United States, Vol. I, pp. 316 ff. 
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contemporary press reports and brought out more fully in an investigation 
by a committee of the United States Senate ! were briefly as follows: 

In November, 1927, the Hearst newspapers, of which there are more than 
a score published in different cities throughout the United States, printed 
documents which were claimed to have been abstracted from the secret 
archives of Mexico and which tended to support a charge that President 
Calles of Mexico had financed the Sacasa revolution in Nicaragua. Difficult 
negotiations, it will be recalled, were in progress between Mexico and the 
United States at the time. The Government of Mexico promptly denounced 
the documents as forgeries and charged that their publication was part of a 
plot to “hinder an accord between the two governments in matters at present 
under negotiation.” ? 

In December, 1927, the same newspapers published what purported to be 
further documents from the Mexican archives showing the allocation of more 
than a million dollars of Mexican public funds to pay certain United States 
Senators for pro-Mexican propaganda. The United States Senate promptly 
ordered an investigation.* Denounced in the Senate while this investigation 
was pending, Mr. Hearst published a reply in the form of an advertisement 
in the press in which he reasserted the authenticity of his so-called docu- 
ments and repeated his principal charges against the Government of Mexico.* 
His charges included “the general distribution of Bolshevist propaganda . . . 
in the United States,” “outrageous action . . . in supporting with money 
and with arms and with every possible influence, the revolution in Nicara- 
gua,” efforts to ‘support financially and morally social uprisings and revo- 
lutionary movements in other parts of the world,” association with the 
Bolshevist government of Russia, bribery of the umpire of a mixed claims 
commission, and provocative policies calculated to arouse enmity between 
the United States and Japan. The advertisement carried the inference that 
Mr. Hearst’s purpose in publishing the documents was to arouse the United 
States Congress to the seriousness of what Mr. Hearst chose to regard as an 
international crisis. 

Two weeks later, before the Senate investigating committee, counsel for 
Mr. Hearst announced that experts whom they had employed meanwhile 
had examined the documents and pronounced them forgeries. Government 
experts condemned the documents even more emphatically as brazen forger- 


‘ Hearings Before a Special Committee to Investigate Propaganda or Money Alleged to 
Have Been Used by Foreign Governments to Influence United States Senators, U. S. Senate, 
70th Cong. Ist Sess., 1928 (cited as Hearings). For an account of proceedings before the 
Senate committee, see N. Y. Times, Dec. 16, 1927, p. 1, col. 3; Dec. 20, 1927, p. 18, col. 2; 
Dec. 28, p. 13, col. 1; Jan. 5, 1928, p. 1, col. 4; Jan. 7, 1928, p. 3, col. 1; Jan. 8, p. 5, col. 1. 

3 y N. Y. Times, Nov. 15, 1927, p. 3, col. 1; Nov. 16, 1927, p. 5, col. 4; Nov. 17, 1927, p. 
9, col. 4. 

* The Senate resolution is printed in Hearings, p. 1; also in N. Y. Times, Dec. 10, 1927, 
Pp. 3, col. 6. 

‘See N. Y. Times, Dec. 21, 1927, p. 18, col. 5. 
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ies and examples of “impudent ignorance,” and expressed the opinion that 
anyone accepting them as genuine must have been “in a very receptive 
mood.” ® The Senate investigation revealed, in short, that the Hearst docu- 
ments were a batch of very inartistic counterfeits, that the principal test 
applied by the Hearst staff to establish their validity consisted in ‘‘ planting”’ 
an unprincipled spy in the office of the Mexican Consul General in New York, 
and that they had been published without anything like an adequate investi- 
gation of their authenticity.® 

So brazen and impudent an imposition, perpetrated at a time when 
difficult negotiations were in progress between the two governments chiefly 
affected, would seem adequately characterized only as the grossest abuse of 
the freedom of the press. That it might have furnished the basis for a civil 
action for libel seems abundantly clear.’ It is also clear that the libel could 
have been prosecuted criminally at common law.’ The reason usually given 
by English courts for the common law rule is the disturbance of peaceful 
relations with foreign states if such publications are permitted to go un- 
punished. Thus, in summing up to the jury in King v. Vint, in which the 
accused was convicted of a libel on the Emperor of Russia, Lord Chief 
Justice Kenyon said: 

I can only say, that if one were so to offend another in private life in 
this country, it might be made the subject of an action; and when these 
papers went to Russia and held up this great sovereign as being a tyrant 
and ridiculous over Europe, it might tend to his calling for satisfaction 
as for a national affront, if it passed unreprobated by our government 
and in our courts of justice.® 


And in King v. Peltier, in which the accused was convicted of a libel on 
Napoleon Bonaparte, Lord Ellenborough laid it down as law that ‘‘any pub- 
lication which tends to degrade, revile, and defame persons in considerable 
situations of power and dignity in foreign countries may be taken to be and 
treated as a libel, and particularly where it has a tendency to interrupt the 
pacific relations between the two countries.’ In Holt on the Law of Libel 


5 See Hearings, pp. 219, 298, 321, 322, 334; N. Y. Times, Jan. 5, 1928, p. 1, col. 4; Jan. 7, 
1928, p. 3, col. 1. 

6 See N. Y. Times, Jan. 12, 1928, p. 9, col. 1. 

7 A report that the Government of Mexico would sue Hearst for slander was denied by the 
Acting Foreign Minister of Mexico. N.Y. Times, Jan. 9, 1928, p. 2, col. 5. 

8 See King v. D’Eon, 1 W. Bla. 510; King v. Gordon, 22 St. Tr. 175; King v. Vint, 27 St. Tr. 

627; King v. Peltier, 28 St. Tr. 529; Holt, Law of Libel, lst Am. from 2d London ed., ch. 4; 
Starkie, Law of Slander and Libel, 3d ed., 657. See also Regina v. Tchowzewski, 8 St. Tr. 
(N. 8.) 1091; Lewis, Foreign Jurisdiction and the Extradition of Criminals, pp. 63 ff. 

* 27 St. Tr. 627, 641. The accused had published the following: “‘The emperor of Russia 
is rendering himself obnoxious to his subjects by various acts of tyranny, and ridiculous in 
the eyes of Europe by his inconsistency; he has now passed an edict prohibiting the exporta- 
tion of timber, deals, etc. In consequence of this ill-timed law, upwards of 100 sail of vessels 
are likely to return to this Kingdom without freights.”’ 

10 28 St. Tr. 529, 617. 
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it is said: ‘If it be incumbent on the magistrate to restrain all such disorders 
of speech or writing as have a tendency to disturb the peace of families and 
individuals, still more essential is it to repress such excesses as might 
eventually lead to embroil nations, and thereby bring upon society that 
greatest of evils, national war.’’' Holt adds that “few cases have occurred 
under this head, but they are sufficient to give the rule.” And Starkie 
says: 

Every publication is intrinsically illegal which tends to produce any 
public inconvenience or calamity. Under this division those rank 
highly, in respect of the magnitude of their results, which tend to dis- 
turb the amicable relations which subsist between this and other nations, 
by malicious reflections upon those who are possessed of high rank and 
influence in foreign states. As the natural tendency of these is to in- 
volve the government in a foreign war, their authors have, in several 
instances, been punished as offenders at common law.” 


In the United States, of course, there is no federal common law of crimes. 
All federal crimes are made so by statute. Since there is no federal statute 
providing punishment for the defamation of governing officials of a foreign 
state, a criminal prosecution in such a case as that presented by the Hearst 
publication of forged documents would have to be initiated in one of the 
State courts. Yet it seems clear that the subject is one which ought to be 
cognizable in the federal courts. It is submitted that Congress, under its 
express power “to define and punish . . . offences against the law of na- 
tions,’’* should enact appropriate legislation to remedy this deficiency in the 
federal code. Indeed, it is suggested that such an amendment of the federal 
law of crimes is indicated, not only as a measure of municipal expediency, but 
also as the fulfillment of an international obligation to afford foreign govern- 
ments a minimum of local protection against defamation. 

The United States has already incorporated in its federal criminal code 
considerable legislation enacted in fulfillment of international obligations to 
safeguard the interests of foreign states. While it is not always easy to say 
just how far such legislation is dictated by international obligation, on the 


1 Op. cit., 86. 

2 Citing King v. D’Eon, supra; King v. Gordon, supra; King v. Vint, supra; and King v. 
Peltier, supra, 

3 Op. cit., 657. See also Russell, Crimes, 9th Am. from 4th London ed., I, 350. ‘The 
reason why libellers in such cases were prosecuted was not simply on the ground of their 
having libelled foreign Sovereigns, but because such libels were calculated to create a hostile 
feeling in foreign States, and to cause a breach of the peace between this country and those 
foreign Powers; and it was therefore proper and just, when such cases arose, that the prose- 
cutions should be conducted, not by the foreign Governments, who were only incidentally 
involved, but by the law officers of the British Crown—the laws and peace of this country 
having, in truth, been attempted to be violated, and such probable violation being the real 
ground of prosecution.’ Lord Chancellor Cranworth, in Debate on Foreign Refugees in 
House of Lords, Hansard, 3d series, CX XIV, 1046, 1059, 1060. 

“U.S. Const., I, viii, 10. 
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one hand, and how much of it is merely national policy expressed in law for 
reasons of municipal convenience, on the other, it is evident that substantial 
parts of the federal statutes rest upon the former as well as the latter justifica- 
tion. Certainly this may be said of much of the penal legislation for the 
enforcement of neutrality," of legislation for the protection of the diplomatic 
representatives of foreign states,’’ and of enactments providing punishment 
for the counterfeiting of foreign currencies.'7 Probably the federal laws 
protecting the uniform of friendly nations,'* punishing conspiracy to destroy 
the property of foreign governments abroad,'* and penalizing aid to insurrec- 
tion in friendly states,?° may be said to rest in a measure upon the same broad 
foundation. With respect to other legislation the justification of interna- 
tional obligation is more debatable.”! 

The existence of an international obligation to protect foreign governments 
locally against defamation seems amply supported by principle and analogy. 
Such legislation should assure at least a minimum of protection.” Beyond 
the minimum indicated by international duty, Congress may go as far as 


constitutional authority permits and wise policy seems to require. 
Epwin D. DIcKINsoN. 


THE INSTITUTE OF INTERNATIONAL LAW 


The thirty-fifth session—the most recent—of the Institut de Droit Inier- 


national, was held from August 21 to August 28, 1928, in the city of Stock- 
holm which is now, and for seven continuous centuries has been the capital 
of Sweden, and whose beauty is so obvious and so compelling as to require 
mention even in the chronicle of a scientific gathering. 

Important as are the resolutions of the Institute, which have given it 


18 U. S. Criminal Code of 1909, §§ 9-18, 35 U.S. Stat. L. 1088, 1089; Act of 1917, c. 30, Tit. 
V, 40 U.S. Stat. L. 217, 221; U. S. Code Ann., Tit. 18, §§ 21-38. 

1% U.S. Rev. Stat., §§ 4062-4065; U. S. Code Ann., Tit. 22, §§ 251-255. See Respublica 
v. De Longchamps, 1 Dall. 111. 

17U, 8. Criminal Code of 1909, §§ 156-161, 35 U. S. Stat. L. 1088, 1117; U. 8. Code Ann., 
Tit. 18, §§ 270-275. See Emperor of Austria v. Day, 2 Giff. 628; United States v. Arjona, 
120 U.S. 479. 

18 Act of 1918, 40 U. S. Stat. L. 821. 

19 Act of 1917, c. 30, Tit. VIII, § 5, 40 U.S. Stat. L. 217, 226. 

20 In addition to legislation for enforcement of neutrality cited note 15, supra, see Joint 
Resolution of 1922, 42 U.S. Stat. L. 361; U. 8. Code Ann., Tit. 22, §§ 236-237. See DeWutz 
v. Hendricks, 2 Bing. 314; Kennett v. Chambers, 14 How. 38. 

1 See U.S. Rev. Stat. §§ 4071-4073. Cf. U. 8. Rev. Stat. § 753. Cf. also Act of 1917, c. 
30, Tit. II, §3, and Tit. VIII, § 2, 40 U.S. Stat. L. 217, 220, 226. 

22 Canada’s Criminal Code contains the following: “Every one is guilty of an indictable 
offence and liable to one year’s imprisonment who, without lawful justification, publishes any 
libel tending to degrade, revile or expose to hatred and contempt in the estimation of the 
people of any foreign state, any prince or person exercising sovereign authority over such 
state.” Revised Statutes of 1927, c. 36, §135. 
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primacy among agencies of international law, more important still is the 
election of members, inasmuch as its existence and its prestige, due to the 
services which it renders, depend upon the choice of those who may carry on 
and perhaps add to its general traditions. The members are selected from 
the associates. At the administrative session, the following were chosen: 
Messrs. Jules Basdevant (France), Professor of International Law in the 
Law School of the University of Paris; Eugéne Borel (Switzerland), Professor 
of Public and Private International Law at the University of Geneva, Presi- 
dent of the Permanent Council of Conciliation between Germany and Sweden; 
Phi!ip Marshall Brown (United States), Professor of International Law at 
Princeton University; Walter Simons (Germany), President of the Supreme 
Court of Germany, former Minister of Foreign Affairs of Germany, and former 
President of the German Reich; Francisco José Urrutia (Colombia), member 
of the Council of the League of Nations, Minister of Colombia to Switzerland, 
former Minister of Foreign Affairs of Colombia. 

The associates are elected from the outside, the national groups of three 
members proposing candidates, and when there are fewer members than three 
from any country, the Bureau recommends. At the same administrative 
session the following were elected: Messrs. Edwin M. Borchard (United 
States), Professor of Law at Yale University; Didrik Galtrup Giedde Ny- 
holm (Denmark), Judge of the Permanent Court of International Justice at 
The Hague; José M. Trias de Bes (Spain), Professor of Public and Private 
International Law at the University of Barcelona, former Deputy of the 
Spanish Parliament; Osten Undén (Sweden), Professor of the Conflict of 
Laws at the University of Upsala, former Minister of Justice and former 
Minister of Foreign Affairs of Sweden; Alfred Verdross (Austria), Professor 
of International Law at the University of Vienna. 

The intention of the founders was to create an international institute of 
international law; for this reason it was provided that of the sixty members 
and the sixty associates, not more than one-fifth may belong to any one 
country. The purpose was to prevent the predominance of a national view. 
In the same manner the requirement for election to membership of a majority 
of members present and voting by correspondence is to have the full Insti- 
tute, as far as possible, present and absent, express its opinion as to the 
titles and qualifications of the members and associates to be elected. Ap- 
proximately fifty-five members and associates attended the session of 
Stockholm, drawn from some twenty-one different countries. 

The session of Stockholm was formally opened on the afternoon of August 
2ist by an address of its President, Mr. Knut-Hjalmar-Leonard Hammarsk- 
jéld, a distinguished statesman of that great cultural center which we call 
Sweden. For many years he served the international community as arbiter 
in difficult and complicated disputes; and his country he has served as Prime 
Minister. Mr. Eliel Lofgren, the Minister of Foreign Affairs, responded in 
an address in which he not merely welcomed the members of the Institute, but 
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stated in happy terms the services which, in his opinion, the Institute had 
rendered to international law. 

Mr. de Visscher presented his report as Secretary Generui, which can, 
without exaggeration, be said to be a model of what a report of this kind 
should be. 

For the past few years the Institute has been working with renewed vigor, 
having entirely recovered, it would seem, from the disintegrating effects of 
the war, of which scientific bodies, especially those of an international 
character, have been the victims. 

At the meeting of the Institute at The Hague in 1925 steps were taken to 
reorganize the method of work, with the result that commissions were con- 
stituted to reéxamine all of the resolutions of public international law dealing 
with peace and those relating to the conflict of law, which had been adopted 
at the various sessions of the Institute since its formation at Ghent in 1873. 
The result was that within the next two years after the session of The Hague, 
the Institute found itself in the possession of reports from many of its com- 
missions, of which nine were adopted with modifications at the session of 
Lausanne in 1927, and four at the session of Stockholm. Many are still 
outstanding, so that the Institute, at its next session in the coming year, 
will have an embarrassment of riches at its disposal. 

The Bureau of the Governing Board had selected from the treasures some 
eight reports: the regulation of vessels in foreign ports; territorial waters; 
the extension of obligatory arbitration and the obligatory jurisdiction of the 
Permanent Court of International Justice; the protection of minorities, the 
rights of humanity and of the citizen; and a proposed dictionary of inter- 
national law. These, it will be observed, deal with public international law. 
Three projects of private international law were also included: criminal law 
in its relation to nationality; nationality; the conflict of law in the matter of 
international navigation. Finally, there was to be a communication on the 
status in Europe and America of the codification of international law. 

It was hoped that the eight reports would be considered, and that Dr. Weh- 
berg would be able to read his paper on codification. This he did on the last 
day of the session. It was found, however, due to the difficulty of the sub- 
jects, and to the animated discussion to which they gave rise, only possible to 
reach resolutions on the regulation of vessels in foreign ports and territorial 
waters, both of which belonged to the section of international public law; 
and criminal law in its relations with nationality, and the general subject of 
nationality, both of which fall within the domain of the conflict of laws, for 
the non-English-speaking world is inclined to consider nationality as belong- 
ing to private, rather than to public international law. It thus happened 
that in the end two resolutions were adopted upon both of these branches, 
and a paper was read on the codification of international law. 

It will be observed that the projects of public international law are inter- 
related as are those of private international law; those of public interna- 
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tional law deal with the regulation of vessels within foreign ports and terri- 
torial waters, and those of the conflict of laws deal with nationality in two of 
its different aspects. The regulation dealing with vessels in foreign ports is 
restricted to time of peace, as indeed is that relating to territorial waters. 
In a certain sense, ports might properly be considered as falling within terri- 
torial waters, so that the two might have formed but asingle project. It was, 
however, thought best, and in fact it was best, to consider each topic sepa- 
rately. As the Institute dealt first with the question of ports, it will be 
discussed first. 

The project consists of no less than forty-six articles, so that it would be 
impossible to analyze its provisions within the space of an editorial comment. 
It is perhaps sufficient to say, in general, that it restates in admirable form 
what may be considered the most advanced and enlightened practices of the 
present day; and to call attention to a few of its provisions which may seem 
to have a special interest. 

As a general principle, ports are to be open to the commerce of the world, 
but there are special cases in which the state within whose territorial waters 
they lie may exercise its sovereignty to the extent of withdrawing them from 
the category of open ports. This article gave rise to much discussion. It 
was, however, adopted slightly amended in the following form: 


As a general rule access to the ports and other portions of the sea 
specified in the first article, is open to foreign vessels. 

As an exception and for a term as limited as possible, a state may 
suspend this access by particular or general measures which it is obliged 
to take in case of serious events touching the safety of the state or the 
public health. This power is not excluded by the existence of treaty pro- 
visions guaranteeing in a general way free access to the said ports or 
anchorages. 

Entrance to the ports can also be refused to a particular flag by way 
of reprisals [Article 3]. 


Warships are, of course, allowed the customary immunity; merchant 
vessels are subjected to the jurisdiction of the port. The question has 
arisen of late as to the status of a merchant vessel engaged in a government 
service. The project accords immunity to vessels other than men-of-war 
when they are engaged in a governmental and non-commercial enterprise, 
otherwise not. The status of vessels of this category is thus regulated by 
Article 27: 


Vessels employed in a civil public service do not, as a general rule 
and in the absence of treaty provisions, enjoy the immunities recognized 
by the present regulations for military vessels. 

Nevertheless these vessels, if they are exclusively assigned to civil 
public service, can not be the object of seizure, stoppage or detention 
by any judicial process nor by any writ in rem. 

am ba case the state in whose public service the vessel is, is respon- 
sible for it. 
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The status of vessels owned by the state or by public authority engaging in 
commerce is dealt with as follows in Article 45: 


Vessels which are the property of public collectivities or laden by 
them and performing a commercial service are assimilated, with regard to 
their legal status, in the cases provided for in the present regulations, 
to vessels which are state property or chartered or laden in whole or 
requisitioned by them and performing a commercial service. 

It was foreseen by the members of the Institute that the provisions of 
this project would give rise to discussion, as do the unwritten rules of inter- 
national law. Therefore, they provided for their discussion and adjustment 
in the 46th and last article in the following ways: 

All differences which may arise concerning the interpretation or the 
application of the present regulations are susceptible of being settled 
by international courts, and can consequently be submitted to arbitra- 
tion under the conditions determined by existing conventions between 


the parties. In the absence of such conventions, each of the interested 
states is entitled to lay the difference before the Permanent Court of 


International Justice. 

To a larger extent the project on territorial waters is a reproduction of 
existing practice. The question of the extent of the waters and the limits 
within which the neighboring state may acquire its jurisdiction beyond low- 
water mark gave rise to long and animated debates. The project as pre- 
sented proposed to double the customary limit of three miles from low- 
water mark in the case of marginal waters and bays. Finally, the three-mile 
limit was preserved, with a recognition of international practice in bays 
whose entrances are more than ten miles across. It was, however, con- 
sidered in the case of the three-mile limit that international usage might 
justify jurisdiction beyond the three-mile limit. These matters are dealt 
with in Articles 2 and 3, and their importance justifies their quotation: 

The width of the territorial sea is three marine miles. 

International usage may justify the recognition of a greater or jess 
width than three miles [Article 2]. 

The width of the territorial sea is measured, from the coasts, be- 
ginning with low-water mark; from ports, beginning from the seaward 
extremity of their most advanced fixed work; for bays and gulfs belong- 
ing to the same state, beginning from a straight line drawn across 
the nearest part of the opening from the sea where the spread between 
the two coasts does not exceed ten marine miles, unless an international 
usage has sanctioned a greater width. 

For bays whose waters bathe territories belonging to two or several 
states, the territorial sea follows the sinuosities of the coasts [Article 3). 


The same question presented itself in a modified form in Article 12. There 
is a very general feeling that while the three-mile limit should be maintained, 
the jurisdiction of the state might be extended for certain specifically defined 
purposes, especially the purposes of national security in the matter of 
neutrality, to sanitary police, to custom regulations, and in the matter of 
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fisheries. A final result is stated in Article 12 of the project, which was 
adopted by a very large majority: 

In a supplemental zone adjacent to the territorial sea, the coastal 
state may take the measures necessary for its security, respect to 
its neutrality, its sanitary and customs police, and its fisheries. It is 
competent to take cognizance, in this supplemental zone, of infractions 


of the laws and regulations on these subjects. 
The width of the supplemental zone can not exceed nine marine miles. 


It will be observed that by the project the state practically annexes 
territorial waters to an extent of three marine miles from low-water mark, 
and that it is authorized to exercise jurisdiction for certain specified purposes 
within a supplemental zone of nine miles beyond the three miles in question, 
so that, as its opponents stated at the time, the freedom of the seas was cut 
down nine miles exactly at that portion where it is most advisable that it be 
free from local interference. There is, of course, danger that the creation 
of a supplemental zone with a limited jurisdiction might give rise to dis- 
putes. Article 15, the last of the project, provides a method for their 
adjustment. It is identical with Article 46 of the regulation of ports, and 
need not be quoted. 

So much for public international law. 

The first of the projects dealing with the conflict of laws is entitled Crimi- 
nal Law in its Relations with Nationality. It was a short convention as 
presented, consisting of ten articles. It is still shorter as it emerged from 
discussion. As originally drafted an attempt was made to temper the law of 
the state in which the crime was committed by the law of the state of which 
the accused was a citizen, in the case of offenses committed by foreigners. 
The Institute was overwhelmingly of the opinion that criminal law was 
territorial, and that foreigners as well as natives should be subjected to the 
law of the territory within which the offense was committed. In some 
respects it was suggested, rather than provided, that the judge might take 
into consideration the practice of the law of the state to which the accused 
belonged. However, the project recognizes as fundamental the law of the 
territory in which the criminal offense had been committed. 

The project on nationality is of a present interest and of great practical 
importance. There are two principles which contend for the mastery: that 
of the blood (jus sanguinis), and that of the place of birth (jus soli). A 
compromise is attempted between the two so as to allow a foreigner born 
within a country to choose, upon becoming of age, the nationality which he 
would prefer: that of the place of birth, or that of the blood. In Europe 
generally the jus sanguinis is accepted, and naturally so, because since the 
organization of that vast continent upon present lines, its population has 
been but slightly affected by immigration; whereas in other parts of the 
world, such as the American continents, the population is largely, if not 
wholly, due directly or indirectly to immigration. The Western World 
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therefore accepts the doctrine of jus soli, with here ard there a concession 
to jus sanguinis. The question is complicated. It is now one of confusion, 
because of citizenship very generally extended to women, and their very 
natural and, in the opinion of the present writer, proper desire to be treated 
on a plane of equal and exact equality with male citizens. 

The project adopted by the Institute on this subject does not accept either 
principle as definitive, but is a compromise which can be best and indeed most 
shortly stated by the quotation of its six articles and annex: 


The Institute, 

Reserving for the present the examination of the principles and rules 
on nationality laid down by the Institute in the Cambridge session of 
1895 and that of Venice in 1896; 

Whereas since that time new questions have arisen which in them- 
selves call for a solution, declares that it adopts the following resolutions: 

Art. 1. No state should apply, in the acquisition and loss of its 
nationality, rules which would have as a consequence double nationality 
or lack of nationality if the other states accepted the same rules. 

Art. 2. No individual can lose his nationality without acquiring a 
foreign nationality. 

Art. 3. No individual can by naturalization acquire a foreign 
nationality so long as he resides in the country whose nationality he 
possesses. 

An individual can not acquire by naturalization a foreign nationality 
unless he makes application therefor. 

The state of residence may nevertheless impose its nationality, at 
the expiration of a certain time, fixed so far as possible by convention, 
and under reserve of a right of option. 

Art. 4. The laws of a country of which a woman who marries a for- 
eigner is a national should permit her to preserve her nationality so long 
as she does not acquire the nationality of her husband. 

When the law of the country of the husband gives the wife his nation- 
ality, the law of. the country of the wife can preserve her original 
nationality for her only on the double condition: 

(1) That the married couple reside in the country of the wife; 

(2) That the wife manifests an express wish therefor. 

Art. 5. In the case where the laws of a state confer on the wife the 
nationality of her husband by the sole fact of marriage, this legislation 
may nevertheless refuse such effect for reasons of general policy. 

Art. 6. If the married couple have not the same nationality, in so 
far as the child follows the nationality of its parents, it takes the nation- 
ality of its mother when: 

(1) The father has abandoned the mother before the birth of the child; 

(2) The child is born in the country of which the mother has since 

her marriage retained or resumed nationality, under reserve 
in this vase of a right of option for the nationality of the father. 
Annexed voeu: 

The Institute of International Law expresses the wish that, in their 
legislation on nationality, the states respect and maintain the unity of 
the family so far as circumstances permit. 


On the 28th of August the Institute held its closing session, at which Mr. 
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Hammarskjold was the recipient of merited congratulations for the manner 
in which he had presided. In the last administrative session, composed 
exclusively of members (held in the afternoon of the 28th), it is customary to 
elect the President and the First Vice President of the next session; and in 
the public session which follows, composed of members and associates, the 
city is selected in which the next session is to be held. Mr. James Brown 
Scott was elected President for the session of 1929, and Mr. Albert de Lap- 
radelle, First Vice President. It was unanimously and by acclamation 
decided that the session of 1929 should be held in the City of New York. 
JAMES Brown Scort. 


INSTITUTE OF INTERNATIONAL RELATIONS, NORTHWEST SESSION 


The Institute of International Relations, organized on the Pacific Coast, 
held its Northwest Session with the University of Washington at Seattle, 
July 22-27. This is the third session of the Institute, the first having been 
held at Riverside, California, the second at Los Angeles. The selection of 
Seattle as the place for holding the session of the present year was wise, con- 
sidering the importance of Seattle in respect to the trade between United 
States and Japan, and the coéperation between the University of Washington 
and the business and professional interests of Seattle resulted in an extremely 
interesting and valuable conference. 

Relations with the Orient naturally occupied the most prominent place. 
The Institute of International Relations on the Pacific Coast may be said 
now to be an institution. The special form of it this year was given largely 
by the Executive Secretary, Dr. Charles E. Martin, dean of the Social Science 
Faculty of the University of Washington. The Institute was carried on 
along the lines that have been developed by the Williamstown Institute of 
Politics. Lectures open to the public were provided for each evening ses- 
sion. The mornings were allotted to round tables, the attendance of which 
was limited to delegates and registered members of the Institute. Each 
afternoon a conference was held which engaged the attention of the entire 
membership. 

The subjects of the round tables with the leaders were as follows: China, 
Professor Latourette of Yale University; Race Problems, Professor McKen- 
zie of the University of Washington; American Foreign Policy and Adminis- 
tration, Professor Godshall of Union College; Latin-American Affairs, 
Professor Stuart of Stanford University; Disarmament and the National 
Defense, Lieut. Com. Barr, United States Navy; International Finance, Mr. 
Harry B. Lear, President, University National Bank, Seattle; Japan, Pro- 
fessor Gowen of the University of Washington; The British Commonwealth 
of Nations, Hon. J.T. Thorson of Winnipeg, Member of the Canadian Parlia- 
ment; International Law and Organization, Professor Reeves of the Uni- 
versity of Michigan; International Commerce, Professor Mears of Stanford 
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University; International Education, Professor Randolph of the University 
of Washington; and Public Opinion and International Relations, Professor 
Pitkin of Columbia University. 

Among the more significant public addresses were those by Mr. Howard 
Huston, Chief of Personnel and Internal Services of the League of Nations, 
upon The League of Nations as a functioning body, and by the Honorable 
Silas H. Strawn, President of the American Bar Association, on China and 
the Powers. The present crisis in the relations between China and Japan 
gave additional significance to the address by the Honorable Motosada 
Zumoto, editor of the Herald of Asia, on Japan and Manchuria, as well as to 
the answer to it made by Dr. C. C. Wu, formerly Minister of Foreign Affairs 
of China, who spoke on the Foreign Policies of the Chinese Government. 

The duration of the Institute, being for a week only, resulted in what ap- 
peared to be a heavily loaded program. The membership, however, was in 
attendance with seriousness of purpose, and considerable concentration of 
effort was possible without much inconvenience. The membership of the 
Institute was nearly four hundred. Naturally the State of Washington and 
particularly the city of Seattle furnished the majority of the members, but 
the geographical distribution embraced the entire Pacific Coast as well as 
other States, even those of the Atlantic seaboard, and several foreign coun- 
tries. The proximity of British Columbia brought a considerable delega- 
tion. The various institutions of higher education of the Pacific Coast were 
well represented. The group from the University of British Columbia per- 
mitted an interesting and enlightening discussion of the problems of the 
British Commonwealth of Nations. While the membership to a large extent 
was recruited from those in academic life, there were members from other pro- 
fessions as well as from commerce and affairs. To an observer from another 
part of the country there were apparent at all times serious interest in and 
sympathy with the problems of the Pacific and the Far East, with a breadth 
of vision greatly to be admired and cultivated. 

It is understood that the proceedings of the Institute, including at least 
the public addresses and the results of the afternoon conferences, will be 
published in a volume, which it is believed will be an important contribution 
to the literature of international relations, especially with reference to Japan 
and China. The Northwest Session of the Institute of International Rela- 
tions may be regarded as a distinct success, not only in stimulating the inter- 
est of the Pacific Coast in foreign affairs but in vindicating itself, if vindica- 
tion were necessary, as an important institution of international education. 

Jesse 8S. REEVES. 


THE REGISTRATION OF TREATIES OF THE UNITED STATES 


In a recent statement concerning the foreign relations of the United 
States, Secretary Kellogg announced the “ willingness of the United States 
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to codperate freely, fully and helpfully with the League of Nations in matters 
of genuine international concern.’”’! It would seem to be of interest to those 
who follow the development of international law that the Government of the 
United States should act upon this “willingness” and devise some method 
for a fuller codperation in the execution of Article 18 of the Covenant. This 
article represents an effort to do two things: (1) to establish a principle of 
public law that secret international engagements are not binding; and (2) to 
secure the convenient publication, by coédperative international action, of 
the reliable texts of all instruments which form part of the volume of the 
world’s treaty law. To achieve these ends, Article 18 provides that: 
Every treaty or international engagement entered into hereafter by 
any Member of the League shall be forthwith registered with the 


Secretariat and shall as soon as possible be published by it. No such 
treaty or international engagement shall be binding until so registered.* 


The extent to which the members of the League have performed their obli- 
gation is indicated by the number of treaties registered since the treaty 
registry was opened by the Secretary-General of the League of Nations on 
June 9, 1920. The figures, month by month, are as follows: * 


5 
7 
8 
26 
20 
13 
15 
8 
8 


December................ 


‘In a pamphlet published by the Republican National Committee, 1928. 

*For a general comment on the article, see Manley O. Hudson, “The Registration and 
Publication of Treaties,” this Journat, Vol. XIX, p. 273; Jean Lambiris, “L’Enregistrement 
des Traités d’apres I’ Article 18 du Pacte de la Société des Nations,” 7 Revue de Droit Interna- 
tional et de Legislation Comparée, ($d ser.), p. 697; E. Sevens, Le Régime Nouveau des Traités 
Internationauz, U Article 18 du Pacte de la Société des Nations (Ghent, 1925). 

* From information furnished by the Secretariat of the League of Nations. 
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February........ . 25 
August. .... . 44 
October... .. . 384 
November..... . 82 
. 46 December . . 16 350 
September....... . 86 1927 January. . 
March..... . 24 
December...... April. ... . 

May..... . 25 

June... . 20 
ee 7 September. . 14 
November . 380 
December... . _ 27 221 
September..... 1928 January... 18 
February... . 21 
March..... . 23 
December....... . 16 

May... 

June... — 
February....... July..... . 37 
1836 


It would be impossible to assert a negative and to say that there were no 
instances in which a member of the League has failed to register a treaty or 
engagement. During the early years of such an innovation it is more im- 
portant that a general practice should become established than that there 
might be some exceptional instances of a departure from it. The figures 
show quite clearly that a practice of registration is growing up, and there is 
no danger that the general system of publicity envisaged in Article 18 is to be 
allowed to fail from neglect. Once thoroughly established, such a system is 
not likely to be abandoned. The Treaty Series itself, of which some seventy 
volumes have been published, is proving so useful as a compendium of the 
world’s treaty law that its discontinuance can hardly be anticipated. Not 
only does it serve to acquaint the whole world with current changes in treaty 
law, but it furnishes the most convenient source of reference for the reliable 
texts of treaties in universal languages. 

Participation in this registry is not restricted to the members of the League 
of Nations. They are bound to register their treaties, whether among them- 
selves or with non-members. But states which are not members of the 
League may also coéperate in this effort to end the secrecy of international 
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engagements. On May 19, 1920, the Council of the League of Nations ap- 
proved a memorandum of the Secretary-General, envisaging the acceptance 
of “applications for the registration of treaties, etc., even if none of the 
Parties is at the time a Member of the League of Nations.” 4 On July 16, 
1920, an invitation was sent to various governments, not represented in the 
League, to register their treaties. On August 11, 1920, the German Govern- 
ment accepted this invitation by agreeing to register its treaties and engage- 
ments, without being bound to do so by Article 18, and before Germany’s 
admission to membership in the League many treaties were registered at the 
request of the German Government. The invitation was likewise accepted 
by Ecuador, which has not become a member of the League but which has 
requested the registration of one of its treaties. 

The Government of the United States seems not to have replied to the in- 
vitation of July 16, 1920, and no request for the registration of any treaty has 
been made by the Government of the UnitedStates. Many treaties between 
the United States and other Powers have been registered at the request of 
the latter, however. It is only when the other party is not a member of the 
League, or when, being a member, it fails to carry out its obligation under 
Article 18, that a treaty between the United States and another Power will 
fail to be registered; and if a treaty is not registered, it will not, in the ordi- 
nary course, be published in the League Treaty Series. In view of this situa- 
tion, an effort was made in 1925 to secure the communication of the texts of 
the Treaties of the United States, for the purpose of publishing them in the 
Treaty Series. This effort led to a communication in which the Govern- 
ment of the United States “‘informed the Secretariat that henceforth it will 
send regularly to the Secretariat treaties contracted by the American Govern- 
ment and included in the United States Treaty Series.””> On February 3, 
1926, it was announced by the Secretary-General that ‘‘such treaties, if not 
otherwise previously published by the Secretariat, will be included in the 
League Treaty Series with the above explanation, and with the understand- 
ing that as the United States is not a Member of the League, it does not 
register them with the Secretariat.’’ Since that time, copies of the United 
States Treaty Series have been sent to the Secretariat as each number ap- 
peared. This has had two results. If the other party to the treaty is a 
member of the League, it is informed by the Secretariat of the ‘“‘ communica- 
tion” of the text by the United States, and in every instance to date the 
other party so informed has proceeded to request the registration. If the 
other party is not a member of the League, the treaty is not registered, but 
the text is published in the Treaty Series, with a special serial numbering; 
three such instances have occurred, all being treaties between the United 
States and Mexico.* 

*1 League of Nations Treaty Series, p. 13. 

* League of Nations Document C. L. 7. 1926 (Legal). 


* Published as No. 1 B, in 48 League of Nations Treaty Series, p. 443, No. 2 B, in 54 ibid. 
p. 441, and No. 3 B in 68 sbid., p. 459. 
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The present situation is not particularly unsatisfactory so far as the in- 
clusion of United States treaties in the League of Nations Treaty Series is 
concerned, though it does involve the inconvenience of a special serial num- 
bering. Nor is it without some result in encouraging prompt requests for 
registration by members of the League which may enter into treaties with 
the United States. But does the action taken by the United States represent 
the ‘‘free, full and helpful coéperation’”’ which Secretary Kellogg has an- 
nounced as a policy? A practice of requesting registration of United 
States treaties might be inaugurated by the Secretary of State without in- 
volving any commitment or inconvenience for the United States. Such a 
practice would create no legal obligation for the United States; nor would it 
constitute any recognition of the principle which Article 18 was designed to 
establish, that no treaty entered into by a member of the League is binding 
without registration. But it would be an acknowledgment of the desirability 
of publicity for international engagements, and it would remove the incon- 
venience of a special numbering for the texts of unregistered treaties pub- 
lished inthe League of Nations Treaty Series. The world has now made great 
progress towards realizing what the diplomatic conference of 1894 failed to ac- 
complish,’ and the extent of this progress should not be limited by the failure 
of the United States to codperate in achieving it. 

Man.ey O. Hopson. 


7 See Actes de la Conférence diplomatique concernant la Création d’une Union internationale 
pour la Publication des Traités, Berne, 1894. 
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CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop May 16, 1928-Auaust 15, 1928 


(With references to earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de l'Institut Intermédiaire International. B. J. N. 
Bulletin of international news; Clunet, Journal du droit international; Cmd., Great Britain, 
Parliamentary papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New 
York Times); EZ. E. P. S., European Economic and Political Survey; Europe, L’Europe 
Nouvelle; F. P. A. I. S., Foreign Policy Association Information Service; G. B. Treaty 
Series, Great Britain, Treaty Series; J. L. O. B., International Labor Office Bulletin; J. O., 
Journal Officiel (France); L. N. M. S., League of Nations Monthly Summary; L. N. O. J., 
League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly Bulletin; 
L. N. T. S., League of Nations Treaty Series; P. A. U., Pan American Union Bulletin; 
Press notice, U. 8. State Dept. press notice; R. D. J., Revue de Droit International; R. G. D. 
I. P., Revue Générale de Droit International Public; R. D. J. P., Revue de Droit Inter- 
national Privé; R. J. J. L. A., Revue Juridique International de la Locomotion Aérienne; 
R. R., American Review of Reviews; U. S. C. R., U. 8. Commerce reports. 

December, 1927 

27 ARGENTINA—BraziL. Signed convention on international boundaries, supplemen- 
tary to treaty of Oct. 6, 1898. P.A.U., July, 1928, p. 738. 

January, 1928 

12 ARGENTINA—Mexico. Signed copyright convention. P. A. U., Aug., 1928, p. 860. 

24 FInNLAND—TurRKEY. Exchanged ratifications of commercial treaty of June 2, 1926. 
U.S.C. R., Sept. 3, 1928, p. 631. 

February, 1928 

11 BuL_GariA—EstTon1A. Temporary commercial agreement arranged by exchange of 
notes. U.S.C. R., Sept. 3, 1928, p. 631. 

25 Great Brirrarin—Hariti. Exchanged notes for establishment of commercial modus 
vivendi. G. B. Treaty Series, no. 17 (1928), Cmd, 3182. 

March, 1928 

1 Bo.trvia—Brazit. Exchanged ratifications of convention on direct wireless and 

telegraph communications signed in Rio de Janeiro, May 2, 1918. P.A. U., Aug., 
1928, p. 860. 

21 Buicartia—Greece. Signed treaty of peace and amity. Text: L’Esprit inter- 
national, July, 1928, p. 452. 

24 Cotomp1a—Nicaracua. Signed treaty at Managua for the settlement of dispute 
over sovereignty of Great and Little Corn Islands and the Mosquito Coast. 
N.Y. Times, Sept. 22, 1928, p. 9. 

28 France—Rvumania. Debt agreement signed at Paris. Text: Z. E. P.S., July 15, 
1928, p. 709. 

May, 1928 

10 Persia. Capitulations abolished as result of unilateral denunciation by the Shah. 
E. E. P.S., July 15, 1928. 
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Bouttvia—CuiLe. Jn accordance with treaty of Oct. 20, 1904, the Bolivian section 
of the Arica-Alto de la Paz Railway was turned over to Bolivia. P. A. U., Sept., 
1928, p. 956. 

Persia—Unitep States. Modus vivendi arranged by exchange of notes, pending 
negotiation of treaty to replace that of 1856, which terminated on May 10, 1928. 
Press notice, May 17, 1928. U.S.C. R., June 4, 1928, p. 632. Text: Z. E. P.S., 
July 15, 1928, p. 694. 

Be_erom—Persia. Signed provisional treaty regulating commercial relations. 
Text: E. E. P. S., July 15, 1928, p. 693. U.S.C. R., July 16, 1928, p. 179. 

LirHvania. New constitution proclaimed on tenth anniversary of Lithuania. Vilna 
is made the capital. Summary: £. E. P. S., June 15, 1928, p. 640. 

FrANCE—GREAT BriTain. Arrangement signed to facilitate admission of student 
employees into the two countries. J.O., May 22, 1928, p. 5711, Cmd. 3138. 

FranceE—Sersia. Special arbitration agreement submitting to Permanent Court of 
International Justice questions concerning payment of Serbian loans floated in 
France, signed April 19, 1928, was ratified on May 16. Summary of questions: 
U.S. Daily, July 5, 1928, p.2. Text: J. O., May 19, 1928, p. 5554. 

PoLanp—Sersia. Exchanged ratifications at Belgrade of treaty of friendship 
signed Sept. 18, 1926. B. J. N., May 26, 1928, p. 26. 

Cuina—JApPAN. Proclamation concerning Manchuria handed to Chinese Northern 
and Southern governments. Text: Europe, Aug. 4, 1928, p. 1070. China Weekly 
Review, May 26, 1928, p. 379. 

Cuina—Potanp. Treaty of amity and commerce signed in Peking. B. J. N., 
May 26, 1928, p. 19. 

Mrxep Ciams Commissions (UniTep Sratres and Mexico). State Department an- 
nounced that Special and General Claims Commissions will hereafter have the same 
membership but will not be amalgamated. U.S. Daily, May 19, 1928, p. 3. 

TurKEY—UniTep States. Extension of modus vivendi giving the United States 
most-favored-nation treatment in Turkey arranged by exchange of notes. U.S. 
Daily, May 22, 1928, p. 1. 

Swiss NaTIONALITY. Swiss electorate adopted proposal modifying Constitution in 
regard to the acquisition of Swiss nationality. Times (London), May 21, 1928, p. 18. 

GeRMANY—Persia. Signed provisional agreement for continuation of most- 
favored-nation treatment and abolition of German consular jurisdiction in Persia, 
U.S.C. R., June 25, 1928, p. 824. 

AFGHANISTAN—TURKEY. Signed new treaty of friendship. Text: P. S., May 
15-31, 1928, p. 590. 

Potanp—Rvssia. Exchanged notes respecting independence of Baltic states. 
Text: Times (London), June 2, 1928, p. 12. 

ARBITRAL TRIBUNAL OF INTERPRETATION OF THE Dawes PLAN. Delivered award 
against German contention that net proceeds of German private property, rights 
and interests should be included as part of Dawes annuities. Text: HZ. EZ. P.S., 
May 15-31, 1928, p. 567. This Journat, p. 913. 

30 INTERNATIONAL INSTITUTE FOR UNIFICATION OF Private Law. Inaugurated in 
Rome. L. N. M.S., July 15, 1928, p. 178. 

30 to June 16 INTERNATIONAL LABOR CONFERENCE. Eleventh meeting held with 46 coun- 
tries represented. Adopted draft convention on creation and maintenance of 
minimum wage fixing machinery in certain trades. J. L. O. M. S., July, 1928. 
Europe, July 14, 1928, p. 965. J. L. O. B., July 31, 1928. 
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30 Iraty—TourkKey. Treaty of neutrality, conciliation and judicial regulation signed 
at Rome. Times (London), May 31, 1928, p.14. Text: Z. E. P. S., May 15-31, 
1928, p. 592. Europe, July 21, 1928, p. 1008. 

31 Great Brirrain—Spain. Exchanged notes granting reciprocal most-favored-nation 
treatment for importation of products of the United Kingdom into the Spanish 
possessions in Gulf of Guinea, and for importation of products of those possessions 
into the United Kingdom. U.S.C. R., July 16, 1928, p. 179. 

31 JapaAN—UNITED States. Signed treaty to prevent illegal importation of intoxicating 
liquors. Press notice, May 31, 1928, U. S. Daily, June 1, 1928, p. 1. 

June, 1928 

1 Pan AMERICAN UNION. Issued statement relative to adherence of Pan American 
Republics to Brussels convention of 1910 on assistance and salvage at sea, etc. 
U.S. Daily, June 2, 1928, p. 1. 

2 Cume—Paracuay. Exchanged ratifications of treaty on extradition signed in 
Montevideo in 1897. P. A. U., Sept., 1928, p. 956. 

2 Copyricut Revision. International conference at Rome adopted general report of 
the International Union for the Protection of Literary and Artistic Works and 
signed revision of Berne convention of Sept. 9, 1886, revised at Berlin Nov. 13, 
1908. Text: Droit d’auteur, June 15-July 15, 1928. Extracts: Europe, June 16, 
1928, p. 831. 

2 Hacue PERMANENT Court oF ARBITRATION. Newton D. Baker appointed as fourth 
member for the United States. Other members are Elihu Root, John B. Moore, 
and Charles E. Hughes. U.S. Daily, June 4, 1928, p. 1. 

4-9 Leacur or Nations Counci. Held 50th session to consider progress of Polish- 
Lithuanian negotiations, the St. Gotthard machine-gun incident, the Hungarian 
optants, minority question, etc. Decided that scale of allocation of expenses should 
be revised before 1930. L. N. M.S., July 15, 1928. L.N.O.J., July, 1928. 

5 to August 8 GuaTemaLa—Honpuras. Secretary Kellogg’s proposal for submission to 
International Central American Tribunal of Guatemalan-Honduran boundary 
dispute, was sent to foreign offices of those countries on June 5. Text: U. S. 
Daily, June 7, 1928, p. 1. Guatemala accepted proposal. Text: U. S. Daily, 
July 24, 1928, p. 1. Honduras rejected it. U.S. Daily, Aug. 3, 1928, p.2. On 
Aug. 8, Honduras was invited to reconsider refusal to arbitrate. Text: U.S. Daily, 
Aug. 10, 1928, p. 2. 

5 Honpuras—UNnitTep States. Exchanged ratifications of supplementary extradition 
convention signed Feb. 21, 1927. U.S. Treaty Series, no. 761. 

5 Norway—Unirtep Srates. Signed treaty of friendship, commerce and consular 
rights to replace treaty of July 4, 1827, concluded with Norway and Sweden. 
Press notice, June 6, 1928. U.S. Daily, June 7, 1928, p. 1. 

7 AFGHANISTAN—Eeypt. Signed treaty offriendshipin Cairo. B.J.N., June 23, 1928. 

7 Fintanp—Unirep States. Signed conciliation and arbitration treaties in Wash- 

ington. Press notice, June 7, 1928. U.S. Daily, June 8, 1928, p. 1. 

INTERNATIONAL FisHERres Commission. Report on halibut fishery of the Northern 

Pacific ocean made public. Text: Press notice, June 7, 1928. 

7 Sr. Gorrnarp Inciwent. Committee of three, studying the incident, submitted two 
reports to League of NationsCouncil. Summary: L.N.M.S., July 15, 1928, p. 162. 

12 Greece—Rvssta. Limited most-favored-nation commercial agreement, signed 
June 23, 1926, abrogated by Greek parliament. B. J. N., June 23, 1928. 

12-14 InrerRNaTIONAL Suipprinc CoNFERENCE. Fourth conference held in London. 

Times (London), June 13-15, 1928, pp. 13 and 17. 
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Orroman Dest. Agreement for regulation of the Ottoman public debt signed at 
Paris. B. J. N., June 23, 1928. Summary: Europe, July 21, 1928, p. 992. 

Turkey. Announced publication of new Turkish nationality law. Times (London), 
June 14, 1928, p. 15. 

DENMARK—UNITED Srates. Signed arbitration treaty. U. S. Daily, June 16, 
1928, p.1. Press notice, June 15, 1928. 

Persia—TurKEY. Signed protocol to treaty of friendship and neutrality of April 22, 
1926. Text: E. E. P. S., July 15, 1928, p. 718. 

AFGHANISTAN—PERSIA. Exchanged four protocols, completing the treaty of 
security and friendship, providing for mutual economic assistance in case of war, 
most-favored-nation treatment, arid other agreements. B. J. N., June 23, 1928. 

CzECHOSLOVAKIA—PeErs1A. Signed provisional commerical treaty at Teheran. 
E. E. P. S., July 15, 1928, p. 696. 

AustriAa—UnirTep States. Signed treaty of friendship, commerce and consular 
rights at Vienna. U.S. Daily, June 19, 1928, p.1. Press notice, June 18, 1928. 

LitrLeE EnTENTE. Held conference in Bucharest, and passed resolution declaring 
determination to continue common policy of opposing any attempt to alter terri- 
torial provisions of Treaty of Trianon. B. J. N., July 7, 1928. 

NETHERLANDS—PERsIA. Provisional treaty signed in Teheran to replace capitula- 
tory régime. B. J. N., July 7, 1928. 

PERMANENT Court OF INTERNATIONAL JUSTICE. Opened 14th ordinary session for 
hearings in the Chorzow case. L. N. M.S., July 15, 1928, p. 160. 

ALBANIA—HuncGary. Most-favored-nation treaty signed at Tirana on Nov. 4, 
1927, made public. U.S.C. R., Aug. 13, 1928, p. 440. 

War Criams Act. Rules for taxing income of alien property issued by Treasury 
Department. U.S. Daily, June 23, 1928, p. 1. 

NETHERLANDS—PorTUGAL. Signed commercial treaty in Lisbon. B. J. N., July 7, 
1928. 

CzECHOSLOVAKIA—PoLaND. Signed special agreement supplementary to commer- 
cial treaty of April 23, 1927. U.S.C. R., Aug. 13, 1928, p. 440. 

7 to July 4 Leacvue or Nations CoMMITTEE ON ARBITRATION AND Security. Held 
third session to consider three model conventions for peaceful settlement of inter- 
national disputes, three model bilateral conventions and German proposals for 
preventing war. L.N.M.S., July 15—Aug. 15, 1928. 

Iraty—Persia. Most-favored-nation commercial agreement signed in Teheran. 
B.I.N., July 7, 1928. 

CaNADA—NEWFOUNDLAND. ‘Trade agreement came into force, extending reciprocal 
tariff concessions. U.S.C. R., July 16, 1928, p. 179. 

Curna—DeEnMARK. Treaty of commerce and amity of 1863 abrogated by note from 
Nationalist Government to Danish Consul at Shanghai. U.S.C. R., Aug. 6, 1928, 
p. 374. 

30 France—GreEEcE. Commercial agreement of Sept. 8, 1926, denounced and negotia- 
tions for new agreement begun. U.S.C. R., July 9, 1928, p. 122. 

30 GreecE—Po.anpD. Commercial agreement of April 17, 1925, denounced and negoti- 
ations for new one begun. U.S.C. R., July 9, 1928, p. 122. 

July, 1928 

1 Eston1a—Itaty. Provisional commercial agreement arranged by exchange of notes. 
U.S.C. R., Sept. 3, 1928, p. 631. 
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Grermany—Greece. Commercial treaty of Mar. 24, 1928, put into force provision- 
ally. U.S.C. R., Aug. 13, 1928, p. 441. 


GerMAaNny—Spain. Exchanged notes granting reciprocal most-favored-nation treat- 
ment for importation of German products into the Spanish possessions in Gulf of 
Guinea and for importation of products of those possessions into Germany. U.S. 
C. R., Aug. 6, 1928, p. 375. 

Austria—Itaty. Settlement of differences regarding status of Austrians in South 
Tyrol announced. B. IJ. N., July 7, 1928, p. 12. 

CzEcHOSLOVAKIA—EstToniA. Exchanged ratifications of most-favored-nation com- 
mercial treaty signed June 20, 1927. U.S.C. R., Sept. 10, 1928, p. 698. 

CzECHOSLOVAKIA—FRANCE. Signed trade agreement at Paris, superseding that of 
Aug. 17, 1923. B. I. N., July 7, 1928, p. 14. Europe, July 14, 1928, p. 963. 

TrapEe Restrictions. Second conference on import and export prohibitions and 
restrictions held at Geneva. Adopted supplementary agreement to convention of 
Nov. 8, 1927. L. N. M.S., Aug. 15, 1928, p. 202. Text: L. N. O. J. Aug. 1928, 
p. 1257. 

Huncary—Irtaty. Signed commercial treaty in Rome. B. J. N., July 21, 1928. 

FrancE—PortuGau. Signed arbitration treaty at Paris. B.J.N., July 21, 1928. 


FRANCE—POoLAND. Protocol signed in Warsaw, supplementing commercial agree- 
ment of Dec. 9, 1924. U.S.C. R., Aug. 13, 1928, p. 441. 

AusTria—SersBia. Supplementary agreement to commercial treaty of September, 
1925, signed in Vienna. U.S.C. R., Sept. 17, 1928, p. 752. 

Cume—Perv. Agreement to reéstablish diplomatic relations announced by Secre- 
tary Kellogg. U.S. Daily, July 14, 1928, p. 1. Text of correspondence: Press 
notice, July 13, 1928. 


GrERMANY—PoLanpD. Signed agreement respecting unemployment relief and un- 
employment insurance. Text: J. L. O. B., May 31, 1928, p. 90. 


LiraHvaNIA—Po.anD. Polish-Lithuanian Commission for security and indemnity 
held final meeting in Warsaw and announced agreement to be impossible. B.J.N., 
July 21, 1928, p. 19. 


Austria—Huneary. Supplementary tariff agreement came intoforce. U.S.C. R., 
July 23, 1928, p. 244. 

CzecHOSLOVAKIA—UniTep States. Signed naturalization treaty. Press notice, 
July 19, 1928. 


Cuina-Japan. Correspondence exchanged regarding abrogation of Chino-Japanese 
commercial treaty, abrogated by Nanking Government on July 19, 1928. N. Y. 
Times, July 21 and Aug. 10, 1928, pp. 4 and 6. 


Honpuras—UNITep States. Exchanged ratifications of treaty of friendship, com- 
merce and consular rights. Press notice, July 20,1928. U.S.C. R., July 30, 1928, 
p. 306. U.S. Treaty series, no. 764. 


21 Huneary—Rovumania. Note addressed to Rumania by Hungary contained new pro- 
posals for settling agrarian dispute. B.J.N., Aug. 4, 1928. 


22-28 Leacus or Nations CopiricaTion Committee. Decided at fourth session upon 
two questions as ready for codification (1) legal status and duties of consuls (2) 
competence of courts in regard to foreign states. Text of report: U. S. Daily, 
July 25, 1928, p.3. L.N.M.S., July 15, 1928, p. 166. 


24  Canapa—Sparn. By exchange of notes, provisions of treaty of commerce and 
navigation between Spain and Great Britain signed Oct. 31, 1922, and modified 
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April 5, 1927, were extended to cover Canada. U.S.C. R., Aug. 13, 1928, p. 440. 
U.S. Daily, Aug. 6, 1928, p. 2. 

Cuina—UNnItTep States. Signed new tariff treaty at Peking (Peiping) superseding 
nine Power Chinese tariff treaty and granting China national tariff autonomy. 
U.S. Daily, July 28, 1928, p.1. Text: Press notice, July 27, 1928. U.S.C. R., 
Aug. 6, 1928, p. 375. 

25 LATVIA—UNITED States. Exchanged ratifications of most-favored-nation treaty of 

friendship and commerce signed April 20, 1928. U.S.C. R., Aug. 6, 1928, p. 375. 
U. S. Treaty series, no. 765. 


to 
or 


25 TANGIER STATUTE. Representatives of Spain, France, Great Britain and Italy, who 
had been in conference since March 20, signed in Paris a series of agreements, ini- 
tialed on July 17, revising the statute of the Tangier zone. Text: E. Z. P.S., Aug. 
15, 1928, p. 781. Times (London), July 26, 1928, p. 13. Europe, Aug. 18, 1928, 
p. 1133. Cmd. 3165. 

29 to August 4 Rumanra—Rvussia. Exchanged notes regarding sale of Soviet Union 
property deposited in Rumania. Text: Soviet Union Review, Sept., 1928, p. 132. 

31 FRANCE—GREAT Britain. Compromise agreement (in principle) regarding defini- 
tions for measurement of naval disarmament signed. U.S. Daily, Aug. 2, 1928, 
p. 3. Times (London), Aug. 1, 1928, p. 14. 


31 GERMANY—LITHUANIA. Signed treaty of commerce in Berlin. B. J. N., Sept. 1, 
1928. 
August, 1928 
1 AusTRIA—FRANCE. Commercial agreement signed at Paris May 16, 1928, put into 
force provisionally. Text: J. O., July 31, 1928, p. 8549. Europe, July 28, 1928, 
p. 1038. 
1 FRANCE—GERMANY. Protocol to commercial agreement of June 17, 1927, signed at 
Paris June 20, 1928, came into force provisionally. Text: J. O., July 31, 1928, p. 
8539. 
1 FrancE—ItTaty. Modus vivendi of Dec. 3, 1927, prorogued to Dec. 31, 1928. 
J.O., July 25, 1928, p. 8255. 
1 Great Britain—Unitep States. British note regarding Anglo-French naval 


agreement received in Washington. N.Y. Times (London), Aug. 2, 1928, p. 1. 

1 MULTILATERAL TREATY (OUTLAWRY OF War). Notes exchanged between the 
United States and other Powers June 20, 1927 to July 20, 1928, made public by 
Jepartment of State. U.S. Daily, Aug. 10, 1928. 


2 AxpyssintA—ItTaLy. Signed treaty of friendship and conciliation. B.J. N., Sept. 1, 
1928. 

3 FrANcE—PErsIA. Provisional commercial treaty signed at Teheran May 11, 1928, 
came into force. Text: J. O., Aug. 10, 1928, p. 9190. 

4 DanziG—PoLaNnD. Signed agreement settling three important economic questions. 
B.1I.N., Sept. 1, 1928. 

9 Curna—GreatT Britain. Signed agreement on Nanking incident. Text of notes: 
Times (London), Aug. 14, 1928, p. 9. North China Herald, Aug. 18, 1928, p. 261. 

9 INTERNATIONAL Law AssocriaTION. Opened 35th annual conference in Warsaw. 
Times (London), Aug. 10, 1928, p. 11. 

9 JAPAN—NeEw ZEALAND. Most-favored-nation commercial treaty signed July 24, 
1928, came into force. U.S.C. R., Sept. 10, 1928, p. 698. 

9 PreRsIA—SwWEDEN. Provisional agreement signed in Teheran. B. J. N., Sept. 1, 


1928. 
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10 NICARAGUA—UNITED States. Review of relations between the two countries, 1909- 
1928, made public by Department of State. Text: U.S. Daily, Aug. 10-18, 1928. 


14 CzECHOSLOVAKIA—SPAIN. Signed treaty mutually recognizing legal rights of the two 
countries in Spanish Morocco. B. J. N., Sept. 1, 1928. 


14 Ecvapor—Unirtep States. De jure recognition extended to Ecuador by the United 
States. U.S. Daily, Aug. 16, 1928, p.1. Press notice, Aug. 15, 1928. 
15 France—Liruvania. Preliminary commercial agreement signed at Paris July 20, 


1928, came into force in France. Text: J. O., Aug. 24, 1928, p. 9654. 


INTERNATIONAL CONVENTIONS 


AERIAL NAVIGATION. Paris, Oct. 13, 1919. 
Adhesion: Denmark. Oct. 14, 1927. R.J.JI.L. A., Apr—June, 1928, p. 215. 


AGRICULTURAL WorKERS AssociaTions. Geneva, Nov. 12, 1921. 
Ratification: Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 776. 


ARBITRATION CLAUSES. Protocol. Geneva, Sept. 24, 1923. 
Signature: Nicaragua. May 12, 1928. 
Ratification: Switzerland. May 14, 1928. L.N.O.J., June, 1928, p. 774. 
Ratification deposited: France. June 7, 1928. J.O., July 24, 1928, p. 8215. 


Arms Trarric. Protocol on Chemical Warfare. Geneva, June 17, 1925. 
Promulgation: France. Aug. 22, 1928. J.0O., Aug. 29, 1928, p. 9807. 
Ratifications: 
Austria. 
Russia. L. N.O.J., June, 1928, p. 774. 
Copyricut Union. Berne, Sept. 9, 1886. Revision, Berlin, Nov. 13, 1908; Rome, June 2, 
1928. 
Text: Droit d’auteur, June 15, 1928, p. 73. 
E1cgut-Hour Day. Washington, Nov. 28, 1919. 
Ratification: Luxemburg. Apr. 16, 1928. L. N.O.J., June, 1928, p. 775. 
EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 775. 
EMPLOYMENT OF CHILDREN AT SEA. Genoa, July 9, 1920. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 775. 
EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 776. 
EMPLOYMENT OF CHILDREN IN INpuUstTrY. Washington, Nov. 28, 1919. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 775. 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND SToKeRS. Geneva, Nov. 11, 1921. 
Ratification: Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 776. 
Fase INDICATION OF ORIGIN ON Goops. The Hague, Nov. 6, 1925. 
Ratifications deposited: Germany, Great Britain, Spain and Switzerland. May 1, 1928. 
U.S.C. R., Sept. 10, 1928, p. 698. 
Fire Arms Tests. Brussels, July 15, 1914. 
Promulgation: France. June 12, 1928. J.0O., June 24, 1928, p. 7007. 
Foreign ArBiTRaAL Awarps. Geneva, Sept. 26, 1927. 
Signature: Nicaragua. May 12, 1928. L.N.O.J., June, 1928, p. 774. 


FreepoM or Transit. Barcelona, April 20, 1921. 
Adhesion: Hungary. May 18, 1928. L.N.O.J., June, 1928, p. 773. 
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GERMAN Peace TREATY. Versailles, June 28, 1919. Amendment to Art. 393. Geneva, 
Nov. 2, 1922. 
Ratifications deposited: 
Lithuania. May 23, 1928. J. L. 0. B., July 31, 1928. 
Luxemburg. April 5, 1928. J. L.O. B., May 31, 1928, p. 79. 
Salvador. May 4, 1928. 
Uruguay. April 28, 1928. L.N.O.J., June, 1928, p. 777. 
HEALTH INSURANCE FOR AGRICULTURAL WoRKERS. Geneva, June 16, 1927. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 
HEALTH INSURANCE FOR WORKERS IN INDUSTRY AND COMMERCE, AND HovusEHOLD Em- 
PLOYMENT. Geneva, June 15, 1927. 
Ratifications: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 
Hipes AND Skins. Geneva, July 11, 1928. 
Text: L. N. O. J., Aug., 1928, p. 1289. 
INSPECTION OF EMIGRANTS. Geneva, June 5, 1926. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 
MarITIME Ports Récmme. Convention and Statute. Geneva, Dec. 9, 1923. 
Ratification: Germany. May 1, 1928. L.N.O.J., June, 1928, p. 773. 


MATERNITY CONVENTION. Washington, Nov. 29, 1919. 
Ratificattons: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 775. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Ratification: Rumania. May 18, 1928. L.N.O.J., June, 1928, p. 773. 


MEDICAL EXAMINATION OF YOUNG Persons EMPLOYED aT SEA. Geneva, Nov. 10, 1921. 
Ratifications: 
Cuba. May 30, 1928. J. L. O. B., July 31, 1928. 
Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 776. 
France. Mar. 15, 1928. J. L. O. B., May 31, 1928, p. 83. 


NAVIGABLE WATERWAYS CONVENTION AND Protocout. Barcelona, April 20, 1921. 
Adhesion: Hungary. May 18, 1928. .L. N. 9. J., June, 1928, p. 773. 


Nicut Work IN BAKERIES. Geneva, June 8, 1925. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 
NicuHt WorK oF WomEN. Washington, Nov. 28, 1919. 
Ratifications: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 775. 
Nicut Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratifications: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L.N.0O.J., June, 1928, p. 775. 
Opium ConvENTION. Geneva, Feb. 19, 1925. 
Ratification: Rumania. May 18, 1928. L.N.O.J., June, 1928, p. 773. 
Opium ConvENTION. Protocol. Geneva, Feb. 19, 1925. 
Ratifications: 
Canada. June 27, 1928. 
Netherlands. June 4, 1928. L.N.O.J., Aug., 1928. 
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Pan AMERICAN ARBITRATION. Santiago, May 3, 1923. 
Ratification: Panama. Mar. 17, 1928. P. A. U., July, 1928, p. 739. 


PosTaL CONVENTION AND Protocoit. Mexico, Nov. 9, 1926. 
Ratification: Honduras. Jan. 28, 1928. P. A. U., July, 1928, p. 738. 


PROTECTION OF INDUSTRIAL Property. The Hague, Nov. 6, 1925. 
Ratification deposited: Great Britain. May 1, 1928. G. B. Treaty Series, no. 16, 1928. 
Cmd. 3167. 


Rewier Union. Geneva, July 12, 1927. 
Signatures: 
Albania, Brazil, Czechoslovakia, Egypt, Greece, Hungary, India, Latvia, Nicaragua, 
Peru, Portugal, San Marino, Venezuela. 
Adhesion: Sudan. May 11, 1928. L.N.O.J., June, 1928, p. 774. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 
Ricut To A Fiac or States Havine No Sea Coast. Barcelona, April 20, 1921. 
Adhesion: Hungary. May 18, 1928. L.N.O.J., June, 1928, p. 773. 


Sanitary Convention. Paris, Jan. 17, 1912. 
Ratification deposited: United States. May 22, 1928. U.S. Treaty series, no. 762. 


SaniTARY CONVENTION. Paris, Jan. 17, 1912. Revision. Paris, June 21, 1926. 
Promulgation: France. J.O., July 12, 1928, p. 7775. 
Ratification: Rumania. July 23, 1928. J.0O., Aug. 5, 1928, p. 8942. 
SEAMEN’s ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratifications: 
Cuba. May 30, 1928. J. L. O. B., July 31, 1928. 
France. J. L.O. B., May 31, 1928, p. 84. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 777. 


TRADE ResTRICTIONS CONVENTION AND Protocot. Geneva, Nov. 8, 1927. 
Signatures: 
India. April 26, 1928. 
Turkey. May 14, 1928. L.N.O.J., June, 1928, p. 774. 


Trapve Restrictions CoNnvENTION. Geneva, Nov. 8, 1927. Supplementary agreement, 
Final Act and Protocol. Geneva, July 11, 1928. 

Text and signatures: C. 350 (1). M. 106 (1) 1928. II. L.N.O.J., Aug., 1928, p. 1257. 

Signature: United States. July 31, 1928. U.S.C. R., Aug. 13, 1928, p. 440. 
UNEMPLOYMENT. Washington, Nov. 28, 1919. 

Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 775. 
UNEMPLOYMENT INDEMNITY IN CASE OF Loss oF Sure. Genoa, July 9, 1920. 

Ratification: Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 775. 


Weex.y Rest rn Inpustry. Geneva, Nov. 17, 1921. 
Ratification: Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 776. 


Weicuts anp Measures Bureau. Paris, May 20,1875. Revision. Sévres, Oct. 6, 1921. 
Ratification: France. July 5, 1928. J.0O., July 8, 1928, p. 7582. 


Wurre Leap Parnt. Geneva, Nov. 19, 1921. 
Ratification: Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 776. 


WorkMEN’s CoMPENSATION FoR AccIpENTs. Geneva, June 10, 1925. 
Ratifications: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 776. 
Latvia. May 21, 1928. J. L. O. B., July 31, 1928. 
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WoRKMEN’s COMPENSATION FOR ACCIDENTS (EQUALITY OF TREATMENT). Geneva, June 5, 
1925. 
Ratifications: 
Denmark and France. Mar. 30,1928. J. L.0O.B., May 31, 1928, p. 82 and 84. 
Hungary. April 19, 1928. 
Luxemburg. April 16,1928. L.N.0O.J., June, 1928, p. 776. 
Latvia. May 21, 1928. J. L. O. B., July 31, 1928. 
WorkMEN’s COMPENSATION FOR OcCUPATIONAL DisEasEs. Geneva, June 10, 1925. 
Ratifications: 
Hungary. April 19, 1928. 
Luxemburg. April 16, 1928. L. N.O.J., June, 1928, p. 776. 
WorkKMEN’s COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratifications: 
France. J. L. O. B., May 31, 1928, p. 84. 
Luxemburg. April 16, 1928. L.N.O.J., June, 1928, p. 776. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


ARBITRAL AWARD 


RENDERED IN CONFORMITY WITH THE SPECIAL AGREEMENT CONCLUDED ON 
JANUARY 23, 1925 BETWEEN THE UNITED STATES OF AMERICA AND THE 
NETHERLANDS RELATING TO THE ARBITRATION OF DIFFERENCES 
RESPECTING SOVEREIGNTY OVER 


THE ISLAND OF PALMAS (OR MIANGAS)* 
April 4, 1928 


If in a dispute as to sovereignty over a portion of territory, one party’s claim is based on 
the fact of the actual exercise of sovereignty, it cannot be sufficient for the other party to 
establish the title by which the territory was validly acquired at a certain moment; it must 
also be shown that the territorial sovereignty has continued to exist and did exist at the 
moment which for the decision of the dispute must be considered as critical. 

Territorial sovereignty involves the exclusive right to display the activities of a state 
and has as a corollary certain international duties. It cannot limit itself to the negative 
side of excluding the activities of other states. International law cannot be presumed to 
reduce a right such as territorial sovereignty, with which almost all international relations 
are bound up, to the category of an abstract right, without concrete manifestations. 

The claim of the United States to sovereignty over the Island of Palmas (or Miangas) 
is derived from Spain by way of cession under the Treaty of Paris of 1898. The treaty, 
though it comprises the island in dispute within the limits of cession, and in spite of the 
absence of any reserves or protest by the Netherlands as to these limits, has not created in 
favor of the United States any title of sovereignty such as was not already vested in Spain. 

The United States base their claim on the titles of discovery, of recognition by treaty, 
and of contiguity. They have, however, not established the fact that the sovereignty so 
acquired was effectively displayed at any time. The title of discovery, if it had not been 
already disposed of by the treaties of Miinster and Utrecht, would exist only as an inchoate 
title, as a claim to establish sovereignty by effective occupation. An inchoate title, however, 
can not prevail over a definite title founded on continuous and peaceful display of sovereignty. 
The title of contiguity as a basis of territorial sovereignty has no foundation in international 
law. The title of recognition by treaty does not apply. 

The Netherlands found their claim to sovereignty essentially on a title of the peaceful 
and continuous display of state authority over the island (so-called prescription). The 
Netherlands have established by competent evidence that the island has formed a part of 
native states which were from 1677 onwards connected with the East India Company, and 
thereby with the Netherlands, by contracts of suzerainty which conferred upon the suzerain 
such powers as would justify his considering the vassal state as a part of his territory. Acts 
characteristic of state authority exercised either by the vassal state or by the suzerain Power 
have been established as occurring at different epochs between 1700 and 1906. 

The acts of Netherlands sovereignty displayed in the eighteenth and early nineteenth 
centuries are not numerous, but the manifestations of sovereignty over a small and distant 
island, inhabited only by natives, can not be expected to be frequent. Neither is it neces- 
sary that the display of sovereignty should be established as ype tg om begun at a precise 
date in and continued from a far distant period. It suffices if such display existed openly 
and publicly in the critical period preceding the year 1898 and had existed as continuous 
and peaceful before that date long enough to give any other claimant Power a reasonable 
possibility, according to local conditions, to ascertain the existing state of things. 

The evidence relating to the period after the middle of the nineteenth century makes it 
clear that the Netherlands Indian Government considered the island distinctly as a part of 
its possessions and that, in the years immediately preceding 1898 an intensification of dis- 


* Published by the International Bureau of the Permanent Court of Arbitration at The 
Hague. 
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play of sovereignty took place. There is, moreover, no evidence which would establish any 
act of display of. sovereignty over the island by Spain or another Power to counter- 
balance or annihilate the manifestations of Netherlands sovereignty. 

The evidence which tends to show the unchallenged acts of peaceful display of Nether- 
lands sovereignty in the period from 1700 to 1906 may be regarded as sufficiently proving 
the existence of Netherlands sovereignty. 


An agreement relating to the arbitration of differences respecting sover- 
eignty over the Island of Palmas (or Miangas) was signed by the United 
States of America and the Netherlands on January 23, 1925. The text of 
the agreement runs as follows:f 


The United States of America and Her Majesty the Queen of the Netherlands; 

Desiring to terminate in accordance with the principles of international law and any 
applicable treaty provisions the differences which have arisen and now subsist between them 
with respect to the sovereignty over the Island of Palmas (or Miangas) situated approxi- 
mately fifty miles south-east from Cape San Augustin, Island of Mindanao, at about five 
degrees and thirty-five minutes (5° 35’) north latitude, one hundred and twenty-six degrees 
and thirty-six minutes (126° 36’) longitude east from Greenwich; 

Considering that these differences belong to those which, pursuant to Article I of the 
arbitration convention concluded by the two high contracting parties on May 2, 1908, and 
renewed by agreements, dated May 9, 1914, March 8, 1919, and February 13, 1924, respec- 
tively, might well be submitted to arbitration; 

Have appointed as their respective plenipotentiaries for the purpose of concluding the 
following special agreement ; 

The President of the United States of America: Coartes Evans Huaues, Secretary of 
State of the United States of America, and 

Her Majesty the Queen of the Netherlands: Jonkheer Dr. A. C. D. pz Grarrr, Her 
Majesty’s Envoy Extraordinary and Minister Plenipotentiary at Washington; 

Who, after exhibiting to each other their respective full powers, which were found to be 
in due and proper form, have agreed upon the following articles: 


ARTICLE I 


The United States of America and Her Majesty the Queen of the Netherlands hereby 
agree to refer the decision of the above mentioned differences to the Permanent Court 
of Arbitration at The Hague. The arbitral tribunal shall consist of one arbitrator. 

The sole duty of the arbitrator shall be to determine whether the Island of Palmas (or 
Miangas) in its entirety forms a part of territory belonging to the United States of America 
or of Netherlands territory. 

The two governments shall designate the arbitrator from the members of the Permanent 
Court of Arbitration. If they shall be unable to agree on such designation, they shall unite 
in requesting the President of the Swiss Confederation to designate the arbitrator. 


ARTICLE II 


Within six months after the exchange of ratifications of this special agreement, each 
government shall present to the other party two printed copies of a memorandum contain- 
ing a statement of its contentions and the documents in support thereof. It shall be sufficient 
for this purpose if the copies aforesaid are delivered by the Government of the United 
States at the Netherlands Legation at Washington and by the Netherlands Government at 
the American Legation at The Hague, for transmission. As soon thereafter as possible and 
within thirty days, each party shall transmit two printed copies of its memorandum to the 
International Bureau of the Permanent Court of Arbitration for delivery to the arbitrator. 

Within six months after the expiration of the period above fixed for the delivery of the 


t Dutch text omitted from the JourNAL. 
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memoranda to the parties, each party may, if it is deemed advisable, transmit to the other 
two printed copies of a counter-memorandum and any documents in support thereof in 
answer to the memorandum of the other party. The copies of the counter-memorandum 
shall be delivered to the parties, and within thirty days thereafter to the arbitrator, in the 
manner provided for in the foregoing paragraph respecting the delivery of memoranda. 

At the instance of one or both of the parties, the arbitrator shall have authority, after 
hearing both parties and for good cause shown, to extend the above mentioned periods. 


Artic.e III 


After the exchange of the counter-memoranda, the case shall be deemed closed unless the 
arbitrator applies to either or both of the parties for further written explanations. 

In case the arbitrator makes such a request on either party, he shall do so through the 
International Bureau of the Permanent Court of Arbitration which shall communicate a copy 
of his request to the other party. The party addressed shall be allowed for reply three 
months from the date of the receipt of the arbitrator's request, which date shall be at once 
communicated to the other party and to the International Bureau. Such reply shall be 
communicated to the other party and within thirty days thereafter to the arbitrator in the 
manner provided for above for the delivery of memoranda, and the opposite party may if 
it is deemed advisable, have a further period of three months to make rejoinder thereto, 
which shall be communicated in like manner. 

The arbitrator shall notify both parties through the International Bureau of the date 
upon which, in accordance with the foregoing provisions, the case is closed, so far as the 
presentation of memoranda and evidence by either party is concerned. 


ArtIcLe IV 
The parties shall be at liberty to use, in the course of arbitration, the English or Nether- 


lands language or the native language of the arbitrator. If either party uses the English 
or Netherlands language, a translation into the native language of the arbitrator shall be 
furnished if desired by him. 

The arbitrator shall be at liberty to use his native language or the English or Netherlands 
language in the course of the arbitration and the award and opinion accompanying it may 
be in any one of those languages. 

ARTICLE V 

The arbitrator shall decide any questions of procedure which may arise during the course 
of the arbitration. 

Articie VI 

Immediately after the exchange of ratifications of this special agreement each party 
shall place in the hands of the arbitrator the sum of one hundred pounds sterling by way 
of advance of costs. 

Artic.e VII 

The arbitrator shall, within three months after the date upon which he declares the case 
closed for the presentation of memoranda and evidence, render his award in writing and 
deposit three signed copies thereof with the International Bureau at The Hague, one copy 
“a ry retained by the bureau and one to be transmitted to each party, as soon as this may 

one. 

The award shall be accompanied by a statement of the grounds upon which it is based. 

The arbitrator shall fix the amount of the costs of procedure in his award. Each party 
shall defray its own expenses and half of said costs of procedure and of the honorarium of 
the arbitrator. 

Articie VIII 
_ The parties undertake to accept the award rendered by the arbitrator within the limita- 
tions of this special agreement, as final and conclusive and without appeal. 
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All disputes connected with the interpretation and execution of the award shall be 
submitted to the decision of the arbitrator. 


ARTICLE IX 
This special agreement shall be ratified in accordance with the constitutional forms of 
the contracting parties and shall take effect immediately upon the exchange of ratifications, 
which shall take place as soon as possible at Washington. 
In witness whereof the respective plenipotentiaries have signed this special agreement 
and have hereunto affixed their seals. 
Done in duplicate in the City of Washington in the English and Netherlands languages 


this 23rd day of January, 1925. 
(u.s.) CHARLES Evans HuGHEs. 


(L.S.) DE GRAEFF. 


I 


The ratifications of the above agreement (hereafter called the special 
agreement) were exchanged at Washington on April 1, 1925. By letters 
dated September 29, 1925, the Ministry of Foreign Affairs of Her Majesty 
the Queen of the Netherlands and the Minister of the United States of Amer- 
ica at The Hague asked the undersigned, Max Huser, of Zurich (Switzer- 
land), member of the Permanent Court of Arbitration, whether he would 
be disposed to accept the mandate to act as sole arbitrator under the special 
agreement of January 23, 1925. The undersigned informed the Minister of 
Foreign Affairs of the Netherlands and the Minister of the United States of 
America at The Hague that he was willing to accept the task. 

On October 16 and 23, 1925, the International Bureau of the Permanent 
Court of Arbitration transmitted to the arbitrator the memoranda of the 
United States of America! and the Netherlands? with the documents in 
support thereof. On April 23 and 24, 1926, the counter-memoranda of the 
Netherlands * and the United States of America ¢ with documents in support 
thereof were transmitted to the arbitrator through the International Bureau. 

Availing himself of the authority given him under Article III of the special 
agreement, the arbitrator transmitted through the intermediary of the Inter- 
national Bureau of the Permanent Court of Arbitration to each party a 
list of points upon which he was desirous to obtain further written explana- 
tions. This request was obtained by the Netherlands on December 24, 
1926 and by the United States of America on January 6, 1927. The arbi- 
trator received through the intermediary of the International Bureau the 


1 Memorandum of the United States, with appendix, 219 pages and 12 maps in folder. 

? Memorandum of the Netherlands with appendices, 83 pages, 4 maps and sketches and 
reproduction of photos in folder, British Admiralty Chart 2575, with inscriptions, six copies 
of diplomatic correspondence between the United States Department of State and the Nether- 
lands Legation in Washington. 

* Counter-Memorandum of the Netherlands, with appendices, 95 pages and 1 map. 

‘ Counter-Memorandum of the United States, with appendix, 121 pages, 3 photos and 3 
maps. 
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explanations of the Netherlands ', with documents in support thereof, on 
March 24, 1927 and those of the United States of America ? on April 22, 1927. 

On May 19, 1927 the arbitrator received through the International 
Bureau a memorandum of the American Government, dated May 2, 1927. 
The United States expressed the desire to make a rejoinder as provided 
for in Article III of the special agreement “unless the arbitrator prefers 
not to receive it, in which case none will be filed, unless one is filed by the 
Netherlands Government.’ At the same time the United States Govern- 
ment made an application for an extension of three months beyond the 
period mentioned in Article III for the filing of a rejoinder, and invoked in 
support of this application the fact that the explanations of the Netherlands 
were considerably more voluminous than the memorandum, and contained 
a large mass of untranslated Dutch documents, and more than 25 maps. 

The Netherlands Government had already on May 9, 1927 declared 
that they renounced the right to submit a rejoinder, making however the 
express reservation that they maintained the points of view which the 
American explanations contested. 

The arbitrator, on the analogy of the rule laid down in the last paragraph 
of Article II, invited the Netherlands Government by a letter dated May 
13, 1927 and addressed to the International Bureau, to state their point of 
view in regard to the American application. 

The Netherlands Government having declared that they had no objection 
to the extension of the time limit in conformity with the American applica- 
tion, the arbitrator, in a letter to the International Bureau dated May 23, 
1927, informed the parties that the extension of three months beyond the 
period provided for in Article III for the filing of a rejoinder was granted. 

On October 21, 1927 the rejoinder of the United States * was transmitted 
by the International Bureau to the arbitrator. 

No observation by either party was made during the proceedings in regard 
to the fact that one of the documents provided for in the agreement of 
January 23, 1925 was not filed within the time-limits fixed in the said 
agreement. 

On March 3, 1928 the arbitrator informed the parties through the Inter- 
national Bureau of the Permanent Court of Arbitration, that, in conformity 
with the last paragraph of Article III, the case was closed. 

On this fourth day of April 1928, i.e., within the period fixed by Article 
VII, the three copies of the award are deposited with the International 
Bureau of the Permanent Court of Arbitration, at The Hague. 

In conformity with the second paragraph of Article IV of the special 


Explanations of the Netherlands, 146 pages and XX annexes (25 maps and sketches, 
reproduction of Dampiers’ Journal, copies of entries of logbooks and biographical notice 
concerning the late Dr. Adriani). 

* Explanations of the United States, with appendix, 68 pages. 

* Rejoinder of the United States, with appendix, 126 pages, and 8 maps. 
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agreement, the arbitrator selected the English language. Having regard to 
the fact that geographical names are differently spelt in different documents 
and on different maps, the arbitrator gives geographical names as shown 
on the British Admiralty Chart 2575, as being the most modern of the large 
scale maps laid before him. Other names and, if necessary, their variations, 
are given in bracket or parenthesis. 

In accordance with Article VIII, paragraph 3, the costs of procedure are 
fixed at £140. 


II 


The subject of the dispute is the sovereignty over the Island of Palmas (or 
Miangas). The island in question is indicated with precision in the preamble 
to the special agreement, its latitude and longitude being specified. The 
the fact that in the diplomatic correspondence prior to the conclusion of the 
special agreement, and in the documents of the arbitration proceedings, 
United States refer to the “Island of Palmas”’ and the Netherlands to the 
‘“‘Tsland of Miangas,’’ does not therefore concern the identity of the subject 
of the dispute. Such difference concerns only the question whether certain 
assertions made by the Netherlands Government really relate to the island 
described in the special agreement or another island or group of islands which 
might be designated by the name of Miangas or a similar name. 

It results from the evidence produced by either side that Palmas (or 
Miangas) is a single, isolated island, not one of several islands clustered 
together. It lies about half way between Cape San Augustin (Mindanao, 
Philippine Islands) and the most northerly island of the Nanusa (Nanoesa) 
group (Netherlands East Indies). 

The origin of the dispute is to be found in the visit paid to the Island of 
Palmas (or Miangas) on January 21, 1906, by General Leonard Wood, who 
was then Governor of the Province of Moro. It is true that according to 
information contained in the counter-memorandum of the United States the 
same General Wood had already visited the island “‘about the year 1903,” 
but as this previous visit appears to have had no results, and it seems even 
doubtful whether it took place, that of January 21, 1906 is to be regarded as 
the first entry into contact by the American authorities with the island. 
The report of General Wood to the Military Secretary, United States Army, 
dated January 26, 1906, and the certificate delivered on January 21st by 
First Lieutenant Gordon Johnston to the native interrogated by the control- 
ler of the Sangi (Sanghi) and Talauer (Talaut) Islands clearly show that the 
visit of January 21st relates to the island in dispute. 

This visit led to the statement that the Island of Palmas (or Miangas), 
undoubtedly included in the ‘archipelago known as the Philippine Islands,” 
as delimited by Article III of the treaty of peace between the United States 
and Spain, dated December 10, 1898 (hereinafter also called Treaty of Paris) 
and ceded in virtue of the said article to the United States, was considered by 
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the Netherlands as forming part of the territory of their possessions in the 
East Indies. There followed a diplomatic correspondence, beginning on 
March 31, 1906, and leading up to the conclusion of the special agreement of 
January 23, 1925. 

Before beginning to consider the arguments of the parties, we may at the 
outset take as established certain facts which, according to the pleadings, 
are not contested. 

1. The treaty of peace of December 10, 1898 and the special agreement of 
January 23, 1925, are the only international instruments laid before the arbi- 
trator which refer precisely, that is, by mathematical location or by express 
and unequivocal mention, to the island in dispute, or include it in or exclude 
it from a zone delimited by a geographical frontier-line. The scope of the 
international treaties which relate to the “ Philippines”’ and of conventions 
entered into with native princes will be considered in connection with the 
arguments of the party relying on a particular act. 

2. Before 1906 no dispute had arisen between the United States or Spain, 
on the one hand, and the Netherlands, on the other, in regard specifically to 
the Island of Palmas (or Miangas), on the ground that these Powers put 
forward conflicting claims to sovereignty over the said island. 

3. The two parties claim the island in question as a territory attached for 
a very long period to territories relatively close at hand which are incon- 
testably under the sovereignty of the one or the other of them. 

4. It results from the terms of the special agreement (Article I) that the 
parties adopt the view that for the purposes of the present arbitration the 
island in question can belong only to one or the other of them. Rights of 
third Powers only come into account in so far as the rights of the parties to 
the dispute may be derived from them. 

The dispute having been submitted to arbitration by special agreement, 
each party is called upon to establish the arguments on which it relies in 
support of its claim to sovereignty over the object in dispute. As regards 
the order in which the parties arguments should be considered, it appears 
right to examine first the title put forward by the United States, arising out 
of a treaty and itself derived, according to the American arguments, from 
an original title which would date back to a period prior to the birth of the 
title put forward by the Netherlands; in the second place, the arguments 
invoked by the Netherlands in favor of their title to sovereignty will be 
considered; finally the result of the examination of the titles alleged by the 
two parties must be judged in the light of the mandate conferred on the 
arbitrator by Article I, paragraph 2, of the special agreement. 

In the absence of an international instrument recognized by both parties 
and explicitly determining the legal position of the Island of Palmas (or 
Miangas), the arguments of the parties may in a general way be summed up 
as follows: 

The United States, as successor to the rights of Spain over the Philippines, 
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bases its title in the first place on discovery. The existence of sovereignty 
thus acquired is, in the American view, confirmed not merely by the most 
reliable cartographers and authors, but also by treaty, in particular by the 
Treaty of Miinster, of 1648, to which Spain and the Netherlands are them- 
selves contracting parties. As, according to the same argument, nothing 
has occurred of a nature, in international law, to cause the acquired title to 
disappear, this latter title was intact at the moment when, by the treaty of 
December 10, 1898, Spain ceded the Philippines to the United States. In 
these circumstances, it is, in the American view, unnecessary to establish 
facts showing the actual display of sovereignty precisely over the Island of 
Palmas (or Miangas). The United States Government finally maintains 
that Palmas (or Miangas) forms a geographical part of the Philippine group 
and in virtue of the principle of contiguity belongs to the Power having the 
sovereignty over the Philippines. 

According to the Netherlands Government, on the other hand, the fact 
of discovery by Spain is not proved, nor yet any other form of acquisition, 
and even if Spain had at any moment had a title, such title had been lost. 
The principle of contiguity is contested. 

The Netherlands Government’s main argument endeavors to show that the 
Netherlands, represented for this purpose in the first period of colonization 
by the East India Company, have possessed and exercised rights of sov- 
ereignty from 1677, or probably from a date prior even to 1648, to the present 
day. This sovereignty arose out of conventions entered into with native 
princes of the Island of Sangi, (the main island of the Talautse (Sangi) 
Isles), establishing the suzerainty of the Netherlands over the territories of 
these princes, including Palmas (or Miangas). The state of affairs thus set 
up is claimed to be validated by international treaties. 

The facts alleged in support of the Netherlands arguments are, in the 
United States Government's view, not proved, and, even if they were proved, 
they would not create a title of sovereignty, or would not concern the Island 
of Palmas. 

Before considering the parties’ arguments, two points of a general charac- 
ter are to be dealt with, one relating to the substantive law to be applied, 
namely the rules on territorial sovereignty which underly the present case, 
and the other relating to the rules of procedure, namely the conditions under 
which the parties may, under the special agreement, substantiate their claims. 

In the first place the arbitrator deems it necessary to make some general 
remarks on sovereignty in its relation to territory. 

The arbitrator will as far as possible keep to the terminology employed 
in the special agreement. ‘The preamble refers to ‘‘sovereignty over the 
Island of Palmas (or Miangas)’’, and under Article I, paragraph 2, the 
arbitrator’s task is to ‘‘ determine whether the Island of Palmas (or Miangas) 
in its entirety forms a part of Netherlands territory or of territory belonging 
to the United States of America.’”’ It appears to follow that sovereignty in 
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relation to a portion of the surface of the globe is the legal condition neces- 
sary for the inclusion of such portion in the territory of any particular state. 
Sovereignty in relation to territory is in the present award called “territorial 
sovereignty.” 

Sovereignty in the relation between states signifies independence. In- 
dependence in regard to a portion of the globe is the right to exercise therein, 
to the exclusion of any other state, the functions of a state. The develop- 
ment of the national organization of states during the last few centuries and, 
as a corollary, the development of international law, have established this 
principle of the exclusive competence of the state in regard to its own terri- 
tory in such a way as to make it the point of departure in settling most ques- 
tions that concern international relations. The special cases of the composite 
state, of collective sovereignty, etc. do not fall to be considered here 
and do not, for that matter, throw any doubt upon the principle which has 
just been enunciated. Under this reservation it may be stated that terri- 
torial sovereignty belongs always to one, or in exceptional circumstances to 
several states, to the exclusion of all others. The fact that the functions of 
a state can be performed by any state within a given zone is, on the other 
hand, precisely the characteristic feature of the legal situation pertaining in 
those parts of the globe which, like the high seas or lands without a master, 
cannot or do not yet form the territory of a state. 

Territorial sovereignty is, in general, a situation recognized and delimited 
in space, either by so-called natural frontiers as recognized by international 
law or by outward signs of delimitation that are undisputed, or else by legal 
engagements entered into between interested neighbors, such as frontier con- 
ventions, or by acts of recognition of states within fixed boundaries. If a 
dispute arises as to the sovereignty over a portion of territory, it is custom- 
ary to examine which of the states claiming sovereignty possesses a title— 
cession, conquest, occupation, etc.—superior to that which the other state 
might possibly bring forward against it. However, if the contestation is 
based on the fact that the other party has actually displayed sovereignty, it 
cannot be sufficient to establish the title by which territorial sovereignty was 
validly acquired at a certain moment; it must also be shown that the terri- 
torial sovereignty has continued to exist and did exist at the moment which 
for the decision of the dispute must be considered as critical. This demon- 
stration consists in the actual display of state activities, such as belongs only 
to the territorial sovereign. 

Titles of acquisition of territorial sovereignty in present-day international 
law are either based on an act of effective apprehension, such as occupation 
or conquest, or, like cession, presuppose that the ceding and the cessionary 
Power or at least one of them, have the faculty of effectively disposing of the 
ceded territory. In the same way natural accretion can only be conceived of 
as an accretion to a portion of territory where there exists an actual sover- 
eignty capable of extending to a spot which falls within its sphere of activity. 
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It seems therefore natural that an element which is essential for the constitu- 
tion of sovereignty should not be lacking in its continuation. So true is this, 
that practice, as well as doctrine, recognizes—though under different legal 
formulae and with certain differences as to the conditions required—that the 
continuous and peaceful display of territorial sovereignty (peaceful in rela- 
tion to other states) is as good asa title. The growing insistence with which 
international law, ever since the middle of the eighteenth century, has de- 
manded that the occupation shall be effective would be inconceivable, if 
effectiveness were required only for the act of acquisition and not equally for 
the maintainance of the right. If the effectiveness has above all been in- 
sisted on in regard to occupation, this is because the question rarely arises in 
connection with territories in which there is already an established order of 
things. Just as before the rise of international law, boundaries of lands were 
necessarily determined by the fact that the power of a state was exercised 
within them, so too, under the reign of international law, the fact of peaceful 
and continuous display is still one of the most important considerations in 
establishing boundaries between states. 

Territorial sovereignty, as has already been said, involves the exclusive 
right to display the activities of a state. This right has as corollary a duty: 
the obligation to protect within the territory the rights of other states, in 
particular their right to integrity and inviolability in peace and in war, to- 
gether with the rights which each state may claim for its nationals in foreign 
territory. Without manifesting its territorial sovereignty in a manner cor- 
responding to circumstances, the state cannot fulfil this duty. Territorial 
sovereignty cannot limit itself to its negative side, 7.e., to excluding the activ- 
ities of other states; for it serves to divide between nations the space upon 
which human activities are employed, in order to assure them at all points 
the minimum of protection of which international law is the guardian. 

Although municipal law, thanks to its complete judicial system, is able to 
recognize abstract rights of property as existing apart from any material dis- 
play of them, it has none the less limited their effect by the principles of pre- 
scription and the protection of possession. International law, the structure 
of which is not based on any super-state organization, cannot be presumed to 
reduce a right such as territorial sovereignty, with which almost all interna- 
tional relations are bound up, to the category of an abstract right, without 
concrete manifestations. 

The principle that continuous and peaceful display of the functions of state 
within a given region is a constituent element of territorial sovereignty is not 
only based on the conditions of the formation of independent states and their 
boundaries (as shown by the experience of political history) as well as on an 
international jurisprudence and doctrine widely accepted; this principle has 
further been recognized in more than one federal state, where a jurisdiction 
is established in order to apply, as need arises, rules of international law to 
the interstate relations of the states members. This is the more significant, 
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in that it might well be conceived that in a federal state possessing a complete 
judicial system for interstate matters—far more than in the domain of in- 
ternational relations properly so-called—there should be applied to territo- 
rial questions the principle that, failing any specific provision of law to the 
contrary, a jus in re once lawfully acquired shall prevail over de facto posses- 
sion however well established. 

It may suffice to quote among several non-dissimilar decisions of the Su- 
preme Court of the United States of America that in the case of the State of 
Indiana v. State of Kentucky (136 U.S. 479) 1890, where the precedent of the 
case of Rhode Island v. Massachusetts (4 How. 591. 639) is supported by 
quotations from Vattel and Wheaton, who both admit prescription founded 
on length of time as a valid and incontestable title. 

Manifestations of territorial sovereignty assume, it is true, different 
forms, according to conditions of time and place. Although continuous in 
principle, sovereignty cannot be exercised in fact at every moment on every 
point of a territory. The intermittence and discontinuity compatible with 
the maintainance of the right necessarily differ according as inhabited or un- 
inhabited regions are involved, or regions enclosed within territories in which 
sovereignty is uncontestably displayed or again regions accessible from, for 
instance, the high seas. It is true that neighboring states may by conven- 
tion fix limits to their own sovereignty, even in regions such as the interior of 
scarcely explored continents where such sovereignty isscarcely manifested, and 
in this way each may prevent the other from any penetration of its territory. 
The delimitation of hinterland may also be mentioned in this connection. 

If, however, no conventional line of sufficient topographical precision 
exists or if there are gaps in the frontiers otherwise established, or if a con- 
ventional line leaves room for doubt, or if, as e.g., in the case of an island sit- 
uated in the high seas, the question arises whether a title is valid erga omnes, 
the actual continuous and peaceful display of state functions is in case of dis- 
pute the sound and natural criterium of territorial sovereignty. 

The United States, in their counter-memorandum and their rejoinder 
maintain the view that statements without evidence to support them cannot 
be taken into consideration in an international arbitration, and that evidence 
is not only to be referred to, but is to be laid before the tribunal. The Uni- 
ted States further hold that, since the memorandum is the only document 
necessarily to be filed by the parties under the special agreement, evidence in 
support of the statements therein made should have been filed at the same 
time. The Netherlands Government, particularly in the explanations fur- 
nished at the request of the arbitrator, maintains that no formal rules of 
evidence exist in international arbitrations and that no rule limiting the 
freedom of the tribunal in forming its conclusions has been established by the 
special agreement of January 23, 1925. They hold further that statements 
made by a government in regard to its own acts are evidence in themselves 
and have no need of supplementary corroboration. 


wer 
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Since a divergence of view between the parties as to the necessity and ad- 
missibility of evidence is a question of procedure, it is for the arbitrator to 
decide it under Article V of the special agreement. 

The provisions of Article II of the special agreement to the effect that doc- 
uments in support of the parties’ arguments are to be annexed to the memo- 
randa and counter-memoranda, refers rather to the time and place at which 
each party should inform the other of the evidence it is producing, but does 
not establish a necessary connection between any argument and a document 
or other piece or evidence corresponding therewith. However desirable it 
may be that evidence should be produced as complete and at as early a stage 
as possible, it would seem to be contrary to the broad principles applied in 
international arbitrations to exclude a limine, except under the explicit terms 
of a conventional rule, every allegation made by a party as irrelevant, if it is 
not supported by evidence, and to exclude evidence relating to such allega- 
tions from being produced at a later stage of the procedure. 

The provisions of the Hague Convention of 1907 for the peaceful settle- 
ment of international disputes are, under Article 51, to be applied, as the 
case may be, as subsidiary law in proceedings falling within the scope of that 
convention, or should serve at least to construe such arbitral agreements. 
Now, Articles 67, 68 and 69 of this convention admit the production of docu- 
ments apart from that provided for in Article 63 in connection with the filing 
of cases, countercases and replies, with the consent or at the request of the 
tribunal. This liberty of accepting and collecting evidence guarantees to 
the tribunal the possibility of basing its decisions on the whole of the facts 
which are relevant in its opinion. 

The authorization given to the arbitrator by Article III of thespecial 
agreement to apply to the parties for further written explanations would be 
extraordinarily limited if such explanations could not extend to any allega- 
tions already made and could not consist of evidence which included docu- 
ments and maps. The limitation to written explanations excludes oral pro- 
cedure; but it is not to be construed as excluding documentary evidence of 
any kind. It is for the arbitrator to decide both whether allegations do or— 
as being within the knowledge of the tribunal—do not need evidence in sup- 
port and whether the evidence produced is sufficient or not; and finally 
whether points left aside by the parties ought to be elucidated. This liberty 
is essential to him, for he must be able to satisfy himself on those points which 
are necessary to the legal construction upon which he feels bound to base his 
judgment. He must consider the totality of the allegations and evidence 
laid before him by the parties, either motu proprio or at his request and de- 
cide what allegations are to be considered as sufficiently substantiated. 

Failing express provision, an arbitral tribunal must have entire freedom to 
estimate the value of assertions made by the parties. For the same reason, 
it is entirely free to appreciate the value of assertions made during proceed- 
ings at law by a government in regard to its own acts. Such assertions are 
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not properly speaking legal instruments, as would be declarations creating 
rights; they are statements concerning historical facts. The value and the 
weight of any assertion can only be estimated in the light of all the evidence 
and all the assertions made on either side, and of facts which are notorious 
for the tribunal. 

For the reasons stated above the arbitrator is unable to construe the spe- 
cial agreement of January 23, 1925 as excluding the subsidiary application of 
the above mentioned articles of the Hague Convention or the taking into 
consideration of allegations not supported by evidence filed at the same time. 
No documents which are not on record have been relied upon, with the ex- 
ception of the Treaty of Utrecht—invoked however in the Netherland 
counter-memorandum—the text of which is of public notoriety and acces- 
sible to the parties, and no allegation not supported by evidence is taken as 
foundation for the award. The possibility to make rejoinder to the explana- 
tions furnished at the request of the arbitrator on points contained in the 
memoranda and counter-memoranda and the extension of the time limits for 
filing a rejoinder has put both parties in a position to state—under fair con- 
ditions—their point of view in regard to that evidence which came forth only 
at a subsequent stage of the proceedings. 


Ill 


The title alleged by the United States of America as constituting the imme- 
diate foundation of its claim is that of cession, brought about by the Treaty of 
Paris, which cession transferred all rights of sovereignty which Spain may 
have possessed in the region indicated in Article III of the said treaty and 
therefore also those concerning the Island of Palmas (or Miangas). 

It is evident that Spain could not transfer more rights than she herself pos- 
sessed. This principle of law is expressly recognized in a letter dated April 
7, 1900, from the Secretary of State of the United States to the Spanish Min- 
ister at Washington concerning a divergence of opinion which arose about the 
question whether two islands claimed by Spain as Spanish territory and lying 
just outside the limits traced by the Treaty of Paris were to be considered as 
included in, or excluded from the cession. This letter, reproduced in the ex- 
planations of the United States Government, contains the following passage: 


The metes and bounds defined in the treaty were not understood by 
either party to limit or extend Spain’s right of cession. Were any 
island within those described bounds ascertained to belong in fact to 
Japan, China, Great-Britain or Holland, the United States could derive 
no valid title from its ostensible inclusion in the Spanish cession. The 
compact upon which the United States negotiators insisted was that all 
Spanish title to the archipelago known as the Philippine Islands should 
pass to the United States—no less or more than Spain’s actual holdings 
therein, but all. This Government must consequently hold that 
the only competent and equitable test of fact by which the title to a 
disputed cession in that quarter may be determined is simply this: 
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“Was it Spain’s to give? If valid title belonged to Spain, it passed; if 
Spain had no valid title, she could convey none.” 

Whilst there existed a divergence of views as to the extension of the cession 
to certain Spanish islands outside the treaty limits, it would seem that the 
cessionary power never envisaged that the cession, in spite of the sweeping 
terms of Article III, should comprise territories on which Spain had not a 
valid title, though falling within the limits traced by the treaty. Itis evident 
that whatever may be the right construction of a treaty, it cannot be inter- 
preted as disposing of the rights of independent third Powers. 

One observation, however, is to be made. Article III of the Treaty of 
Paris, which is drafted differently from the preceding article concerning Porto 
Rico, is so worded that it seems as though the Philippine Archipelago, within 
the limits fixed by that article, was at the moment of cession under Spanish 
sovereignty. As already stated the Island of Palmas lies within the lines 
traced by the treaty. Article III may therefore be considered as an affirma- 
tion of sovereignty on the part of Spain as regards the Island of Palmas (or 
Miangas), and this right or claim of right would have been ceded to the 
United States, though the negotiations of 1898, as far as they are on the 
record of the present case, do not disclose that the situation of Palmas had 
been specifically examined. 

It is recognized that the United States communicated, on February 3, 
1899, the Treaty of Paris to the Netherlands, and that no reservations were 
made by the latter in respect to the delimitation of the Philippines in Article 
III. The question whether the silence of a third Power, in regard to a treaty 
notified to it, can exercise any influence on the rights of this Power, or on 
those of the Powers signatories of the treaty, is a question the answer to 
which may depend on the nature of such rights. Whilst it is conceivable that 
a conventional delimitation duly notified to third Powers and left without 
contestation on their part may have some bearing on an inchoate title not 
supported by any actual display of sovereignty, it would be entirely contrary 
to the principles laid down above as to territorial sovereignty to suppose that 
such sovereignty could be affected by the mere silence of the territorial sov- 
ereign as regards a treaty which has been notified to him and which seems to 
dispose of a part of his territory. 

The essential point is therefore whether the Island of Palmas (or Miangas) 
at the moment of the conclusion and coming into force of the Treaty of Paris 
formed a part of the Spanish or Netherlands territory. The United States 
declares that Palmas (or Miangas) was Spanish territory and denies the ex- 
istence of Dutch sovereignty; the Netherlands maintain the existence of their 
sovereignty and deny that of Spain. Only if the examination of the argu- 
ments of both parties should lead to the conclusion that the Island of Palmas 
(or Miangas) was at the critical moment neither Spanish nor Netherlands 
territory, would the question arise whether—and, if so, how—the conclusion 
of the Treaty of Paris and its notification to the Netherlands might have in- 
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terfered with the rights which the Netherlands or the United States of Amer- 
ica may claim over the island in dispute. 

As pointed out above, the United States bases its claim, as successor of 
Spain, in the first place on discovery. In this connection a distinction must 
be made between the discovery of the Island of Palmas (or Miangas) as such, 
or as a part of the Philippines, which, beyond doubt, were discovered and 
even occupied and colonized by the Spaniards. This latter point, however, 
will be considered with the argument relating to contiguity; the problem of 
discovery is considered only in relation to the island itself which forms the 
subject of the dispute. 

The documents supplied to the arbitrator with regard to the discovery of 
the island in question consist in the first place of a communication made by 
the Spanish Government to the United States Government as to researches 
in the archives concerning expeditions and discoveries in the Moluccas, the 
“Talaos”’ Islands, the Palaos Islands and the Marianes. The United States 
Government, in its rejoinder, however states that it does not specifically rely 
on the papers mentioned in the Spanish note. 

It is probable that the island seen when the Palaos Islands were discov- 
ered, and reported assituated at latitude 5°48’ North, to the east of Sarangani 
and Cape San Augustin, was identical with the Island of Palmas (or Mian- 
gas). The Island ‘“Meanguis’’ mentioned by the Spanish Government and 
presumed by them to be identical with the Talaos—probably Talautse or 
Talauer Islands—seems in reality to be an island lying more to the south, to 
which, perhaps by error, the name of another island has been transferred or 
which may be identified with the island Tangulandang (Tagulanda or Tahoe- 
landang) just south of Siau (Siaoe), the latter island being probably identical 
with “Suar”’’ mentioned in the same report as lying close by. Tangulandang 
is almost the southernmost of the islands situated between Celebes and Min- 
danao, whilst Palmas (or Miangas) is the northernmost. On Tangulandang 
there is a place called Minangan, the only name, as it would seem, to be found 
on maps of the region in question which is closely similar to Miangas and the 
different variations of this word. The name of ‘‘ Mananga”’ appears as that 
of a place on “‘Tagulanda”’ in official documents of 1678, 1779, 1896 and 
1905, but is never applied to the island itself; it is therefore not probable that 
there exists a confusion between Palmas (Miangas) and Minangan (Manan- 
gan) in spite of the fact that both islands belonged to Tabukan. However 
there may exist some connection between Minangan and the island “‘ Mean- 
guis,”’ reported by the Spanish navigators. 

The above-mentioned communication of the Spanish Government does not 
give any details as to the date of the expedition, the navigators or the cireum- 
stances in which the observations were made; it is not supported by extracts 
from the original reports on which it is based, nor accompanied by reproduc- 
tions of the maps therein mentioned. 

In its rejoinder the United States Government gives quotations (transla- 
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tions) from a report of the voyages of Garcia de Loaisa which point to the fact 
that the Spanish explorer saw the Island of Palmas (Miangas) in October 
1526. 

The fact that an island marked as “‘I (Ilha) de (or das) Palmeiras,” or by 
similar names (Polanas, Palmas) appears on maps at any rate as early as 1595 
(or 1596) (the date of the earliest map filed in the dossier), approximately on 
the site of the Island of Palmas (or Miangas), shows that that island was 
known and therefore already discovered in the sixteenth century. Accord- 
ing to the Netherland memorandum, the same indications are found already 
on maps of 1554, 1558 and 1590. The Portuguese name (Ilha das Palmeiras) 
could not in itself decide the question whether the discovery was made on be- 
half of Portugal or of Spain; Linschoten’s map, on which the name ‘I. das 
Palmeiras” appears, also employs Portuguese names for most of the Philip- 
pine Islands, which from the beginning were discovered and occupied by 
Spain. 

It does not seem that the discovery of the Island of Palmas (or Miangas) 
would have been made on behalf of a Power other than Spain or Portugal. 
In any case for the purpose of the present affair it may be admitted that the 
original title derived from discovery belonged to Spain; for the relations be- 
tween Spain and Portugal in the Celebes Sea during the first three quarters of 
the sixteenth century may be disregarded for the following reasons: In 1581, 
1.€., prior to the appearance of the Dutch in the regions in question, the 
crowns of Spain and Portugal were united. Though the struggle for separa- 
tion of Portugal from Spain had already begun in December 1640, Spain had 
not yet recognized the separation when it concluded in 1648 with the Nether- 
lands the Treaty of Miinster—the earliest treaty, as will be seen hereafter, to 
define the relations between Spain and the Netherlands in the regions in 
question. This treaty contains special provisions as to Portuguese posses- 
sions, but alone in regard. to such places as were taken from the Netherlands 
by the Portuguese in and after 1641. It seems necessary to draw from this 
fact the conclusion that, for the relations inter se of the two signatories of the 
Treaty of Miinster, the same rules had to be applied both to the possessions 
originally Spanish and to those originally Portuguese. This conclusion is 
corroborated by the wording of Article X of the Treaty of Utrecht of June 
26, 1714, which expressly maintains Article V of the Treaty of Miinster, but 
only as far as Spain and the Netherlands are concerned. It is therefore not 
necessary to find out which of the two nations acquired the original title, nor 
what the possible affects of subsequent conquests and cessions may have been 
on such title before 1648. 

The fact that the island was originally called, not, as customarily, by a 
native name, but by a name borrowed from a European language, and re- 
ferring to the vegetation, serves perhaps to show that no landing was made 
or that the island was uninhabited at the time of discovery. Indeed, the re- 
ports on record which concern the discovery of the Island of Palmas state 
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only that an island was ‘‘seen,” which island, according to the geographical 
data, is probably identical with that in dispute. No mention is made of 
landing or of contact with the natives. And in any case no signs of taking 
possession or of administration by Spain have been shown or even alleged to 
exist until the very recent date to which the reports of Captain Malone and 
M. Alvarez, of 1919, contained in the United States memorandum, relate. 

It is admitted by both sides that international law underwent profound 
modifications between the end of the Middle Ages and the end of the nine- 
teenth century, as regards the rights of discovery and acquisition of uninhab- 
ited regions or regions inhabited by savages or semi-civilized peoples. Both 
parties are also agreed that a juridical fact must be appreciated in the light of 
the law contemporary with it, and not of the law in force at the time when a 
dispute in regard to it arises or falls to be settled. The effect of discovery by 
Spain is therefore to be determined by the rules of international law in force 
in the first half of the sixteenth century—or (to take the earliest date) in the 
first quarter of it, 7.e., at the time when the Portuguese or Spaniards made 
their appearance in the Sea of Celebes. 

If the view most favorable to the American arguments is adopted—with 
every reservation as to the soundness of such view—that is to say, if we con- 
sider as positive law at the period in question the rule that discovery as such, 
i.e., the mere fact of seeing land, without any act, even symbolical, of taking 
possession, involved ipso jure territorial sovereignty and not merely an “in- 
choate title,’ a jus ad rem, to be completed eventually by an actual and dura- 
ble taking of possession within a reasonable time, the question arises whether 
sovereignty yet existed at the critical date, i.e., the moment of conclusion and 
coming into force of the Treaty of Paris. 

As regards the question which of different legal systems prevailing at suc- 
cessive periods is to be applied in a particular case (the so-called intertem- 
poral law), a distinction must be made between the creation of rights and the 
existence of rights. The same principle which subjects the act creative of a 
right to the law in force at the time the right arises, demands that the exist- 
ence of the right, in other words its continued manifestation, shall follow 
the conditions required by the evolution of law. International law in the 
nineteenth century, having regard to the fact that most parts of the globe 
were under the sovereignty of states members of the community of nations, 
and that territories without a master had become relatively few, took account 
of a tendency already existing and especially developed since the middle of 
the eighteenth century, and laid down the principle that occupation, to con- 
stitute a claim to territorial sovereignty, must be effective, that is, offer cer- 
tain guarantees to other states and their nationals. It seems therefore in- 
compatible with this rule of positive law that there should be regions which 
are neither under the effective sovereignty of a state, nor without a master, 
but which are reserved for the exclusive influence of one state, in virtue solely 
of a title of acquisition which is no longer recognized by existing law, even if 
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such a title ever conferred territorial sovereignty. For these reasons, dis- 
covery alone, without any subsequent act, cannot at the present time suffice 
to prove sovereignty over the Island of Palmas (or Miangas) ; and in so far as 
there is no sovereignty, the question of an abandonment properly speaking of 
sovereignty by one state in order that the sovereignty of another may take 
its place does not arise. 

If on the other hand the view is adopted that discovery does not create a 
definitive title of sovereignty, but only an “inchoate’’ title, such a title ex- 
ists, it is true, without external manifestation. However, according to the 
view that has prevailed at any rate since the nineteenth century, an inchoate 
title of discovery must be completed within a reasonable period by the effec- 
tive occupation of the region claimed to be discovered. This principle must 
be applied in the present case, for the reasons given above in regard to the 
rules determining which of successive legal systems is to be applied (the so- 
called intertemporal law). Now, no act of occupation nor, except as to a 
recent period, any exercise of sovereignty at Palmas by Spain has been al- 
leged. But even admitting that the Spanish title still existed as inchoate in 
1898 and must be considered as included in the cession under Article III of 
the Treaty of Paris, an inchoate title could not prevail over the continuous 
and peaceful display of authority by another state; for such display may pre- 
vail even over a prior, definitive title put forward by another state. This 
point will be considered, when the Netherlands argument has been examined 
and the allegations of either party as to the display of their authority can be 
compared. 

In the second place the United States claim sovereignty over the Island of 
Palmas on the ground of recognition by treaty. The treaty of peace of Jan- 
uary 30, 1648, called hereafter, in accordance with the practice of the parties, 
the Treaty of Miinster, which established a state of peace between Spain and 
the States General of the United Provinces of the Netherlands, in Article V, 
deals with territorial relations between the two Powers as regards the East 
and West Indies (Article VI concerns solely the latter). 

Article V, quoted in the French text published in the Corps Universel Dip- 
lomatique du Droit des Gens, by J. Du Mont, Volume VI, Part I, 1728, page 
430, runs as follows:! 


La Navigation & Trafique des Indes Orientales & Occidentales sera maintenué, selon & en 
conformité des Octroys sur ce donnés, ou 4 donner cy-aprés; pour seureté de quoy servira le 


1 The English translation given in the memorandum of the United States runs as follows: 
TREATY OF Peace BETWEEN Purp IV, Kine or Spain 
AND 
Tuer LorpsHIPs THE STATES GENERAL OF THE UNITED PROVINCES OF THE NETHERLANDS 
Anno 1648, January 30th 


ARTICLE V 
The navigation and trade to the East and West Indies shall be kept up and conformably to 
the grants made or to be made for that effect; for the security whereof the present treaty 
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present Traicté & la Ratification d’iceluy, qui de part & d’autre en sera procurée; Et seront 
compris sous ledit Traicté tous Potentats, Nations & Peuples, avec lesquels lesdits Seigneurs 
Estats, ou ceux de la Société des Indes Orientales & Occidentales en leur nom, entre les 
limites de leursdits Octroys sont en Amitié et Alliance; Et un chacun, scavoir les susdits 
Seigneurs Roy & Estats respectivement demeureront en possession et jouiront de telles 
Seigneuries, Villes, Chasteaux, Forteresses, Commerce & Pays és Indes Orientales & Occi- 
dentales, comme aussi au Bresil & sur les costes d’ Asie, Afrique & Amérique respectivement, 
que lesdits Seigneurs Roy & Estats respectivement tiennent et possedent, en ce compris 
specialement les Lieux & Places que les Portugais depuis l’an mil six cent quarante & un, ont 
pris & occupé sur lesdits Seigneurs Estats; compris aussi les Lieux & Places qu’iceux Seig- 
neurs Estats cy-aprés sans infraction du present Traicté viendront & conquerir & posseder; 
Et les Directeurs de la Société des Indes tant Orientales que Occidentales des Provinces- 
Unies, comme aussi les Ministres, Officiers hauts & bas, Soldats & Matelots, estans en service 
actuel de l'une ou de l'autre desdites Compagnies, ou aiants esté en leur service, comme aussi 
ceux qui hors leur service respectivement, tant en ce Pays qu’au District desdites deux 
Compagnies, continuent encor, ou pourront cy-aprés estre employés, seront & demeureront 
libres & sans estre molestez en tous les Pays estans sous l’obeissance dudit Seigneur Roy 
en |’Europe, pourront voyager, trafiquer & frequenter, comme tous autres Habitans des 
Pays desdits Seigneurs Estats. En outre a esté conditionné & stipulé, que les Espagnols 
retiendront leur Navigation en telle maniére qu’ils la tiennent pour le present és Indes 
Orientales, sans se pouvoir estendre plus avant, comme aussi les Habitans de ce Pays-Bas 
s’abstiendront de la frequentation des Places, que les Castillans ont és Indes Orientales. 


This article prescribes no frontiers and appoints no definite regions as be- 
longing to one Power or the other. On the other hand, it establishes as a 
criterion the principle of possession (‘‘demeureront en possession et jouiront 


de telles seigneuries . . . que lesdits Seigneurs Roy et Estats tiennent et 
possédent’’). 
However liberal be the interpretation given, for the period in question, to 


shall serve, and the Ratification thereof on both sides, which shall be obtained; and in the 
said treaty shall be comprehended all potentates, nations, and people, with whom the said 
Lords the States, or members of the East and West India Companies in their name, within 
the limits of their said grants, are in friendship and alliance. And each one, that is to say 
the said Lords the King and States, respectively, shall remain in possession of and enjoy 
such lordships, towns, castles, fortresses, commerce and countries of the East and West 
Indies, as well as of Brazil, and on the coasts of Asia, Africa, and America, respectively, 
which the said Lords the King and States, respectively, hold and possess, in this being spe- 
cially comprised the spots and places which the Portuguese since the year 1641 have taken 
from the said Lords the States and occupied, comprising also the spots and places which the 
said Lords the States hereafter without infraction of the present treaty shall come to conquer 
and possess. And the directors of the East and West India Companies of the United 
Provinces, as also the servants and officers, high and low, the soldiers and seamen actually 
in the services of either of the said Companies, or such as have been in their service, as also 
such who in this country, or within the district of the said two companies, continue yet out 
of the service, but who may be employed afterwards, shall be and remain to be free and un- 
molested in all the countries under the obedience of the said Lord the King in Europe; and 
may sail, traffic and resort, like all the other inhabitants of the countries of the said Lord 
and States. Moreover it has been agreed and stipulated, that the Spaniards shall keep their 
navigation to the East Indies, in the same manner they hold it at present, without being at 
liberty to go further; and the inhabitants of those Low Countries shall not frequent the 
places which the Castilians have in the East Indies.” 
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the notions of ‘‘tenir’”’ (hold) and “ posséder”’ (possess), it is hardly j;9ssible 
to comprise within these terms the right arising out of mere discovery; 7.e., 
out of the fact that the island had been sighted. If title arising from dis- 
covery, well-known and already a matter of controversy at the period in 
question, were meant to be recognized by the treaty, it would probably have 
been mentioned in express terms. The view here taken appears to be sup- 
ported by other provisions in the same article. It is stipulated therein that 
“les lieux et places qu’iceux Seigneurs Estats ci-aprés sans infraction du 
présent traitté viendront 4 conquérir et posséder”’ shall be placed on the 
same footing as those which they possessed at the moment the treaty was 
concluded. In view of the interpretation given by Spain and Portugal to 
the right of discovery, and to the Bull Jnter Caetera of Alexander VI, 1493, 
it seems that the regions which the Treaty of Miinster does not consider as 
definitely acquired by the two Powers in the East and West Indies, and 
which may in certain circumstances be capable of subsequent acquisition by 
the Netherlands, cannot fail to include regions claimed as discovered, but 
not possessed. It must further be remembered that Article V provides not 
merely a solution of the territorial question on the basis of possession, but 
also a solution of the Spanish navigation question on the basis of the status 
quo. Whilst Spain may not extend the limits of her navigation in the East 
Indies, nationals of the Netherlands are only excluded from “‘ places”? which 
the Spaniards hold in the East Indies. Without navigation there is no 
possibility of occupying and colonizing regions as yet only discovered; on 
the other hand, the exclusion from Spanish “ places” of Netherlands navi- 
gation and commerce does not admit of an extensive interpretation; a 
“‘nlace,’’ which moreover in the French of that period often means a fortified 
place, is in any case an actual settlement implying an actual radius of ac- 
tivity; Article VI, for instance, of the same treaty speaks of ‘‘lieux et places 
garnies de Forts, Loges et Chasteaux’”’ (harbours, places, forts, lodgements 
or castles). For these reasons a title based on mere discovery cannot apply 
to the situation considered in Article V as already established. 

Since the Treaty of Miinster does not divide up the territories by means 
of a geographical distribution, and since it indirectly refuses to recognize 
title based on discovery as such, the bearing of the treaty on the present 
case is to be determined by the proof of possession at the critical epoch. 

In connection herewith no precise elements of proof based on historical 
facts as to the display or even the mere affirmation of sovereignty by Spain 
over the Island of Palmas have been put forward by the United States. 
There is, however, one point to be considered in connection with the Treaty 
of Miinster. According to a report, reproduced in the United States ex- 
planations and made on February 7, 1927, by the Provincial Prelacy of the 
Franciscan Order of Minors of the Province of St. Gregory the Great of the 
Philippines, the “Islands Miangis’”’ (“‘Las Islas Miangis”’), situated to the 
north east of the ‘‘ Island of Karekelan”’ (most likely identical with the Nanusa 
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N.E. c. Karakelang, one of the Talauer Islands), after having been first in 
Portuguese, and then in Dutch p&ssession, were taken by the Spaniards in 
1606. The Spanish rule under which the Spanish Franciscan Fathers of the 
Philippines exercised the spiritual administration in the said islands, ended 
in 1666, when the Captain-General of the Spanish Royal Armada dismantled 
all the fortified places in the Moluccas, making however before the “‘ Dutch 
Governor of Malayo” a formal declaration as to the continuance of all the 
rights of the Spanish Crown over the places, forts and fortifications from 
which the Spaniards withdrew. There are further allegations as to his- 
torical facts in regard to the same region contained in a report of the Dutch 
Resident of Menado, dated August 12, 1857, concerning the Talauer Is- 
lands (Talaud Islands). According to this report, in 1677 the Spaniards 
were driven by the Dutch from Tabukan, on the Talautse or Sangi Islands, 
and at that time—even “long before the coming of the Dutch to the Archi- 
pelago of the Moluccas’’—the Talauer Islands (Karakelang) had been con- 
quered by the Radjas of Tabukan. 

According to the Dutch argument, considered hereafter, the Island of 
Palmas (or Miangas) together with the Nanusa and Talauer Islands (Talaud 
Islands) belonged to Tabukan. If this be exact, it may be considered as 
not unlikely that Miangas, in consequence of its ancient connection with 
the native State of Tabukan, was in 1648 in at least indirect possession 
of Spain. However this point has not been established by any specific 
proof. 

3ut the question whether the Dutch took possession of Tabukan in 1677 
in conformity with or in violation of the Treaty of Miinster can be disre- 
garded, even if—in spite of the incompleteness of the evidence laid before 
the arbitrator—it were admitted that the Talautse (Sangi) Islands with 
their dependencies in the Talauer- and Nanusa-Islands, Palmas (or Miangas) 
possibly included, were “held and possessed”’ by Spain in 1648. For on 
June 26, 1714, a new treaty of peace was concluded at Utrecht, which, in its 
Article X, stipulates that the Treaty of Miinster is maintained as far as not 
modified and that the above quoted Article V remains in force as far as it 
eoncerns Spain and the Netherlands. 

Art. X, quoted in the French text published in Actes, Mémoires et autres 
ptéces authentiques concernant la Paix d’ Utrecht, Vol. 5, Utrecht 1715, runs 
as follows: 

Le Traité de Miinster du 30 janvier 1648 fait entre le feu Roi Philippe 4 & les Seigneurs 
Etats Generaux, servira de base au présent Traité, & aura lieu en tout, autant qu'il ne sera 
pas changé par les Articles suivans, & pour autant qu’il est applicable, & pour ce qui regarde 


les Articles 5 & 16 de ladite Paix de Miinster, ils n’auront lieu qu’en ce qui concerne seule- 
ment lesdites deux hautes Puissances contractantes & leurs Sujets.’’! 


‘Translation. The Treaty of Minster of January 30, 1648, concluded between the late 
King Philip IV and the States General, shall form the basis of the present Treaty and shall 
hold good in every respect in so far as it is not modified by the following articles, and in so 
far as it is applicable, and, as regards Articles 5 and 16 of the said Peace of Minster, these 
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If—quite apart from the influence of an intervening state of war on 
treaty rights—this clause had not simply meant the confirmation of the 
principle of actual possession—at the time of the conclusion of the Treaty of 
Utrecht—as regulating the territorial status of the contracting Powers in 
the East and West Indies and if, on the contrary, a restitution of any terri- 
tories acquired before the war in violation of the Treaty of Miinster had been 
envisaged, specific provisions would no doubt have been inserted. 

There is further no trace of evidence that Spain ever claimed at a later 
opportunity, for instance in connection with the territorial rearrangements 
at the end of the Napoleonic Wars, the restitution of territories taken or 
withheld from her in violation of the Treaties of Miinster or Utrecht. 

As it is not proved that Spain, at the beginning of 1648 or in June 1714, 
was in possession of the Island of Palmas (or Miangas), there is no proof 
that Spain acquired by the Treaty of Miinster or the Treaty of Utrecht a 
title to sovereignty over the island which, in accordance with the said 
treaties, and as long as they hold good, could have been modified by the 
Netherlands only in agreement with Spain. 

It is, therefore, unnecessary to consider whether subsequently Spain by 
any express or conclusive action, abandoned the right, which the said 
treaties may have conferred upon her in regard to Palmas (or Miangas). 
Moreover, even if she had acquired a title she never intended to abandon, it 
would remain to be seen whether continuous and peaceful display of sov- 
ereignty by any other Power at a later period might not have superseded 
even conventional rights. 

It appears further to be evident that treaties concluded by Spain with 
third Powers recognizing her sovereignty over the “Philippines’’ could not 
be binding upon the Netherlands and, as such treaties do not mention the 
island in dispute, they are not available even as indirect evidence. 

We thus come back to the question whether, failing any treaty which, as 
between the states concerned, decides unequivocally what is the situation 
as regards the island, the existence of territorial sovereignty is established 
with sufficient soundness by other facts. 

Although the United States Government does not take up the position 
that Spanish sovereignty must be recognized because it was actually exer- 
cised, the American counter-case nonetheless states that ‘there is at least 
some evidence of Spanish activities in the island.”’ In these circumstances 
it is necessary to consider whether and to what extent the territorial sovereignty 
of Spain was manifested in or in regard to the island of Palmas (or Miangas). 
Here it may be well to refer to a passage taken from information supplied 
by the Spanish to the American Government and communicated by the 
latter to the Netherlands Legation at Washington, in a note dated April 


Articles shall only hold good in so far as concerns the aforesaid High Contracting Parties 
and their subjects. 
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25, 1914. The passage in question is reproduced in the text and in the an- 
nex of the United States’ memorandum, and runs as follows: 


It appears, therefore, that this Island of Palmas or Miangas, being 
within the limits marked by the bull of Alexander the Sixth, and the 
agreement celebrated between Spain and Portugal regarding the posses- 
sion of the Maluco, must have been seen by the Spaniards on the dif- 
ferent voyages of discovery which were made in these parts, and that it 
belonged to Spain, at least by right, until the Philippine Archipelago 
was ceded by the Treaty of Paris; but precise data of acts of dominion 
which Spain may have exercised in this island have not been found. 

This is the data and information which we have been able to find re- 
ferring to said island, with which without doubt, because of the small 
importance it had, the discoverers did not occupy themselves, neither 
afterwards the governors of the Philippines, nor the historians and 
chroniclers, such as Herrera and Navarrette and the fathers Colin and 
Pastelle of the Society of Jesus who refer in their works to the above 
mentioned data without detailing any information about the said island. 


It further results from the explanations furnished by the Government of 
the United States at the request of the arbitrator that an exhaustive ex- 
amination of the records which were handed over to the American authori- 
ties under Art. VIII of the Treaty of Paris, namely such as pertain to judicial, 
notarial and administrative matters, has revealed nothing bearing on the 
allegations made by natives of Palmas in 1919 to Captain Malone and Mr. 
Alvarez on the subject of regular visits of Spanish ships, even gunboats, and 


on the collection of the ‘‘Cedula”’-tax. This being so, no weight can be given 
to such allegations as to the exercise of Spanish sovereignty in recent times 
—quite apart from the fact that the evidence in question belongs to an 
epoch subsequent to the rise of the dispute. 

Apart from the facts already referred to concerning the period of discovery, 
and the mention of a letter which was sent on July 31, 1604, by the Spanish 
pilot Bartolome Pérez from the Island of Palmas and the contents of which 
are not known, and apart from certain allegations as to commercial rela- 
tions between Palmas and Mindanao, the documents laid before the arbi- 
trator contain no trace of Spanish activities of any kind specifically on the 
Island of Palmas. 

Neither is there any official document mentioning the Island of Palmas as 
belonging to an administrative or judicial district of the former Spanish 
Government in the Philippines. In a letter emanating from the Provincial 
Prelacy of the Franciscan order of Minors mentioned above, it is said that 
the Islands of ‘‘Mata and Palmas should belong (deben pertenecer) to the 
group of Islands of Sarangani and consequently to the District of Davao in 
the Island of Mindanao.” It is further said in this letter that “the Island of 
Palmas, as it was near to Mindanao, must have been administered (debié ser 
administrada) spiritually in the last years of Spanish dominion by the fathers 
who resided in the District of Davao.’ It results from the very terms of 
this letter, which places the “Islands Miangis” to the north east of the 
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Island Karakelang (‘‘Karekelan’’), that these statements, which suppose 
the existence of Mata, are not based immediately on information taken 
on the spot, but are rather conjectures of the author as to what seems 
probable. 

In the rejoinder filed by the United States Government there is an extract 
from a letter of the Dutch missionary Steller, dated December 9, 1895. It 
appears from this letter that the Resident of Menado, at the same time as he 
set up the Netherlands coat of arms at Palmas (or Miangas), had had the in- 
tention to present a medal to the native chief of the island, “‘ because the 
said chief, recently detained in Mindanao on business, would not let the 
commanding officer of a Spanish warship force the Spanish flag upon him.” 
These facts, supposing they are correct, are no proof of a display of sov- 
ereignty over Palmas (or Miangas); rather the contrary. If the Spanish 
naval authorities to whom the administrative inspection of the southern 
Philippine Islands belonged, were convinced that the Island of Palmas was 
Spanish territory, the refusal of the native chief to accept the Spanish flag 
would naturally have lead either to direct action on the island in order to 
affirm Spanish sovereignty, or, if the Netherlands rights had been invoked, 
to negotiations such as were the sequel to General Wood’s visit in 1906. 

As regards the information concerning the native language or knowledge 
of Spanish, even if sufficiently established, it is too vague to indicate the ex- 
istence of a political and administrative connection between Palmas (or 
Miangas) and Mindanao. 

In a telegram from General Leonard Wood to the Bureau of Insular 
Affairs, reproduced in the American explanations, it is stated that ‘the ad- 
ministrative inspection of the islands in the south (7.e., of the Philippines), 
especially round their coasts, belonged absolutely to the naval Spanish 
authorities.” As papers pertaining to military and naval matters were not 
handed over to the American authorities under the Treaty of Paris, the files 
relating to the said administrative inspection are not in the possession of the 
United States. The fact that not the ordinary provincial agencies but the 
navy were in charge of the inspection of the islands in the south, together 
with another fact, incidentally mentioned by Major General E. 8. Otis, in a 
report of August 31, 1899, namely the existence of a state of war or at least 
of subdued hostility amongst the Moros against Spanish rule, leads to the 
very probable—though not necessary—conclusion that the complete absence 
of evidence as to display of Spanish sovereignty over the Island of Palmas is 
not due to mere chance, but is to be explained by the absence of interest of 
Spain in the establishment or the maintainance of her rule over a small 
island lying far off the coast of a distant and only incompletely subdued 
province. 

It has been remarked, not without reason, that the United States, having 
acquired sovereignty by cession only in 1898, were at some disadvantage 
for the collection of evidence concerning the original acquisition and the dis- 
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play of sovereignty over Palmas. The arbitrator has no possibility of taking 
into account this situation; he can found his award only on the facts alleged 
and proved by the parties, and he is bound to consider all proved facts 
which are pertinent in his opinion. Moreover it does not appear that the 
Spanish Government refused to furnish the documents requested. 

Among the methods of indirect proof, not of the exercise of sovereignty, 
but of its existence in law, submitted by the United States, there is the 
evidence from maps. This subject has been very completely developed in 
the memorandum of the United States and has also been fully dealt with in 
the Netherlands counter-memorandum, as well as in the United States 
rejoinder. A comparison of the information supplied by the two parties 
shows that only with the greatest caution can account be taken of maps in 
deciding a question of sovereignty, at any rate in the case of an island such as 
Palmas (or Miangas). Any maps which do not precisely indicate the politi- 
cal distribution of territories, and in particular the Island of Palmas (or 
Miangas) clearly marked as such, must be rejected forthwith, unless they 
contribute—supposing that they are accurate—to the location of geo- 
graphical names. Moreover, indications of such a nature are only of value 
when there is reason to think that the cartographer has not merely referred to 
already existing maps—as seems very often to be the case—but that he has 
based his decision on information carefully collected for the purpose. Above 
all, then, official or semi-official maps seem capable of fulfilling these condi- 
tions, and they would be of special interest in cases where they do not assert 
the sovereignty of the country of which the government has caused them to 
be issued. 

If the arbitrator is satisfied as to the existence of legally relevant facts 
which contradict the statements of cartographers whose sources of informa- 
tion are not known, he can attach no weight to the maps, however numerous 
and generally appreciated they may be. 

The first condition required of maps that are to serve as evidence on 
points of law is their geographical accuracy. It must here be pointed out 
that not only maps of ancient date, but also modern, even official or semi- 
official maps seem wanting in accuracy. Thus, a comparison of the maps 
submitted to the arbitrator shows that there is doubt as to the existence or 
the names of several islands which should be close to Palmas (or Miangas), 
and in about the same latitude. The St. Joannes Islands, Hunter’s Island 
and the Isle of Mata are shown, all or some of them, on several maps even of 
quite recent date, although their existence seems very doubtful. The 
non-existence of the Island of Mata and the identity of the St. Joannes and 
Hunter’s Island with Palmas, though they appear on several maps as distinct 
and rather distant islands, may, on the evidence laid before the arbitrator, 
be considered as fairly certain. 

The Century Atlas (Exhibit No. 8 of the American memorandum) and the 
map published in 1902 by the Bureau of Insular Affairs of the United States 
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(Exhibit No. 11), show “ Mata I.”’, “ Palmas I.’”’ and ‘ Haycock or Hunter 
I.” The Spanish map (Captain Montero), reproduced by the War Depart- 
ment of the United States (Exhibit No. 9) also mentions these three islands, 
although ‘ Haycock I.” and “Hunter I.’ are here different islands. The 
same is to be said of the map of the Challenger Expedition of 1885. The 
only large scale map submitted to the arbitrator which, as appears from 
inscriptions on it, is directly based on researches on the spot, is that attached 
to the Netherlands memorandum (British Admiralty Chart No. 2575). 
Now this map shows neither an island of Mata, nor of Hunter, nor of any 
other name in the regions where they should be, according to the other maps, 
and Haycock Island is indicated at two points other than that adopted in 
Exhibits Nos. 8 and 11. Whatever be the accuracy of the British Admiralty 
Chart for the details in question, these points show that only with the 
greatest caution use can be made of maps as indications of the existence of 
sovereignty over Palmas (or Miangas). The maps which, in the view of the 
United States, are of an official or semi-official character and are of Spanish or 
American origin are that of Captain Montero and that of the Insular Depart- 
ment, referred to above (Exhibits Nos. 8 and 11). The first mentioned 
gives for that matter no indication as to political frontiers, and the second 
only reproduces the lines traced by the treaty of December 10, 1898. They 
have therefore no bearing on the point in question, even apart from the 
evident inaccuracies, at least as regards Hunter Island, which they appear to 
contain precisely in the region under consideration. 

As regards maps of Dutch origin, there are in particular two which, in the 
view of the United States, possess an official character and which might 
exclude Palmas (or Miangas) from the Dutch possessions. The first of 
these, published in 1857 by M. Bogaerts, lithographer to the Royal Military 
Academy, and dedicated to the governor of that institution, if it possesses the 
official character attributed to it by the American memorandum and dis- 
puted by the Netherland counter-memorandum, might serve to indicate that 
the island was not considered at the period in question as Dutch but as 
Spanish territory. Anyhow, a map affords only an indication—and that a 
very indirect one—and, except when annexed to a legal instrument, has not 
the value of such an instrument, involving recognition or abandonment of 
rights. The importance of this map can only be judged in the light of facts 
prior or subsequent to 1857, which the Netherlands Government alleges in 
order to prove the exercise of sovereignty over the Island of Palmas (or 
Miangas) ; these facts, together with the cartographical evidence relied upon 
in their support or submitted in connection with the question of the right 
location of the Island or Islands called ‘‘ Meangis,”’ will be considered at the 
same time as the Netherlands’ arguments. While Bogaerts’ map does not, 
as it stands, furnish proof of the recognition of Spanish sovereignty, it must 
further be pointed out that it is inaccurate as regards the group of islands 
marked ‘‘Menangis”’ and indicated on this map somewhat to the north of 
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“‘Nanoesa,”’ as well as in other points, for example the shape of Mindanao 
and the coloring of certain small islands. 

The conclusions drawn in the United States memorandum from the second 
map, 7.e., the atlas published by the Ministry for the Colonies (1897-1904) 
appear to be refuted by the information contained in the Netherland counter- 
memorandum. A copy of a detailed map from the same atlas is there shown 
which represents “‘ P. Miangis (E. Palmas)” amongst Dutch possessions, not 
only by the colored contours, but also because it indicates the Sarangani 
Islands as ‘‘Amerikaansch.”” The general map, on the other hand, repro- 
duced as Exhibit N°. 10 in the American memorandum, excludes the former 
island from Dutch territory, by a line of demarcation between the different 
colonial possessions. There seems to be no doubt that the special map must 
prevail over the general, even though the latter was published three months 
later. 

As to the special map contained in the first edition of the same atlas 
(Atlas der Nederlandsche Bezittingen in Oost-Indié |1883-1885]), where the 
‘“Melangies” are reproduced as a group of islands north of the Nanusa and 
distinct from ‘‘ Palmas,’”’ the same observations apply as to Bogaerts’ map, 
which is fairly similar on this point. The explanations filed by the Nether- 
lands Government make it clear that the authors of the map did not rely on 
new and authentic information about the region here in question, but repro- 
duced older maps. 

In the last place there remains to be considered title arising out of con- 
tiguity. Although states have in certain circumstances maintained that 
islands relatively close to their shores belonged to them in virtue of their 
geographical situation, it is impossible to show the existence of a rule of 
positive international law to the effect that islands situated outside territorial 
waters should belong to a state from the mere fact that its territory forms the 
terra firma (nearest continent or island of considerable size). Not only 
would it seem that there are no precedents sufficiently frequent and suffi- 
ciently precise in their bearing to establish such a rule of international law, 
but the alleged principle itself is by its very nature so uncertain and con- 
tested that even governments of the same state have on different occasions 
maintained contradictory opinions as to its soundness. The principle of 
contiguity, in regard to islands, may not be out of place when it is a question 
of allotting them to one state rather than another, either by agreement 
between the parties, or by a decision not necessarily based on law; but as a 
rule establishing ipso jure the presumption of sovereignty in favor of a 
particular state, this principle would be in conflict with what has been said as 
to territorial sovereignty and as to the necessary relation between the right 
to exclude other states from a region and the duty to display therein the 
activities of astate. Nor is this principle of contiguity admissible as a legal 
method of deciding questions of territorial sovereignty; for it is wholly 
lacking in precision and would in its application lead to arbitrary results. 
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This would be especially true in a case such as that of the island in question, 
which is not relatively close to one single continent, but forms part of a large 
archipelago in which strict delimitations between the different parts are not 
naturally obvious. 

There lies, however, at the root of the idea of contiguity one point which 
must be considered also in regard to the Island of Palmas (or Miangas). 
It has been explained above that in the exercise of territorial sovereignty 
there are necessarily gaps, intermittence in time and discontinuity in space. 
This phenomenon will be particularly noticeable in the case of colonial 
territories, partly uninhabited or as yet partly unsubdued. The fact that a 
state cannot prove display of sovereignty as regards such a portion of terri- 
tory cannot forthwith be interpreted as showing that sovereignty is inexist- 
ent. Each case must be appreciated in accordance with the particular 
circumstances. 

It is however, to be observed that international arbitral jurisprudence in 
disputes on territorial sovereignty (e.g., the award in the arbitration between 
Italy and Switzerland concerning the Alpe Craivarola; Lafontaine, Pasicrisie 
internationale, p. 201-209) would seem to attribute greater weight to—even 
isolated—acts of display of sovereignty than to continuity of territory, even 
if such continuity is combined with the existence of natural boundaries. 

As regards groups of islands, it is possible that a group may under certain 
circumstances be regarded as in law a unit, and that the fate of the principal 
part may involve the rest. Here, however, we must distinguish between, 
on the one hand, the act of first taking possession, which can hardly extend to 
every portion of territory, and, on the other hand, the display of sovereignty 
as a continuous and prolonged manifestation which must make itself felt 
through the whole territory. 

As regards the territory forming the subject of the present dispute, it must 
be remembered that it is.a somewhat isolated island, and therefore a territory 
clearly delimited and individualized. It is moreover an island permanently 
inhabited, occupied by a population sufficiently numerous for it to be im- 
possible that acts of administration could be lacking for very long periods. 
The memoranda of both parties assert that there is communication by boat 
and even with native craft between the Island of Palmas (or Miangas) and 
neighboring regions. The inability in such a case to indicate any acts of 
public administration makes it difficult to imagine the actual display of 
sovereignty, even if the sovereignty be regarded as confined within such 
narrow limits as would be supposed for a small island inhabited exclusively 
by natives. 


IV 


The Netherlands’ arguments contend that the East India Company 
established Dutch sovereignty over the Island of Palmas (or Miangas) as 
early as the seventeenth century, by means of conventions with the princes of 
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Tabukan (Taboekan) and Taruna (Taroena), two native chieftains of the 
Island of Sangi (Groot Sangihe), the principal island of the Talautse Isles 
(Sangi Islands), and that sovereignty has been displayed during the past two 
centuries. 

In the annexes to the Netherland memorandum the texts of conventions 
concluded by the Dutch East India Company (and, after 1795, by the 
Netherlands State), in 1677, 1697, 1720, 1758, 1828, 1885 and 1899 with the 
princes, radjas or kings, as they are indiscriminately called, of Tabukan, 
Taruna and Kandahar (Kandhar)-Taruna. All these principalities are 
situated in the northern part of the Island of Sangi (Groot Sangihe or 
Sanghir) and, at any rate since 1885, include, besides parts of that island, 
also certain small islands further north, the Nanusa Islands—all incontest- 
ably Dutch—, and, according to the Netherlands, also the Island of Palmas 
(or Miangas). These successive contracts are one much like another; the 
more recent are more developed and better suited to modern ideas in eco- 
nomic, religious and other matters, but they are all based on the conception 
that the prince receives his principality as a fief of the company or the 
Dutch state, which is suzerain. Their eminently political nature is con- 
firmed by the supplementary agreements of 1771, 1779 and 1782, concerning 
the obligations of vassals in the event of war. The dependence of the vassal 
state is ensured by the important powers given to the nearest representative 
of the colonial government and, in the last resort, to that government itself. 
The most recent of these contracts prior to the cession of the Philippines to 
the United States, that of 1885, contains, besides the allocation of powers for 
internal administration, the following provisions also, in regard to inter- 
national interests: exclusion of the prince from any direct relations with 
foreign Powers, and even with their nationals in important economic matters; 
the currency of the Dutch Indies to be legal tender; the jurisdiction over 
foreigners to belong to the Government of the Dutch Indies; the vassal is 
bound to suppress slavery, the white slave traffic and piracy; he is also bound 
to render assistance to the shipwrecked. 

Even the oldest contract, dated 1677, contains clauses binding the vassal 
of the East India Company to refuse to admit the nationals of other states, in 
particular Spain, into his territories, and to tolerate no religion other than 
Protestantism, reformed according to the doctrine of the Synod of Dordrecht. 
Similar provisions are to be found in the other contracts of the seventeenth 
and eighteenth centuries. If both Spain and the Netherlands had in reality 
displayed their sovereignty over Palmas (or Miangas), it would seem that, 
during so long a period, collisions between the two Powers must almost 
inevitably have occurred. 

The authenticity of these contracts cannot be questioned. The fact that 
true copies, certified by evidently the competent officials of the Netherlands 
Government, have been supplied and have been forwarded to the arbitrator 
through the channels laid down in the special agreement, renders the pro- 
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duction of facsimiles of texts and of signatures or seals superfluous. This 
observation equally applies to other documents or extracts from documents 
taken from the archives of the East India Company, or of the Netherlands 
Government. There is no reason to suppose that typographical errors in the 
reproduction of texts may have any practical importance for the evidence in 
question. 

The fact that these contracts were renewed from time to time and appear 
to indicate an extension of the influence of the suzerain, seems to show that 
the régime of suzerainty has been effective. The sovereignty of the Nether- 
lands over the Sangi and Talauer Islands is moreover not disputed. There 
is here a manifestation of territorial sovereignty normal for such a region. 
The questions to be solved in the present case are the following: 

Was the Island of Palmas (or Miangas) in 1898 a part of territory under 
Netherlands sovereignty? 

Did this sovereignty actually exist in 1898 in regard to Palmas (or Miangas) 
and are the facts proved which were alleged on this subject? 

If the claim to sovereignty is based on the continuous and peaceful display 
of state authority, the fact of such display must be shown precisely in rela- 
tion to the disputed territory. It is not necessary that there should be a 
special administration established in this territory; but it cannot suffice for 
the territory to be attached to another by a legal relation which is not 
recognized in international law as valid against a state contesting this claim 
to sovereignty ; what is essential in such a case is the continuous and peaceful 
display of actual power in the contested region. 

According to the description of the frontiers of the territory of Taruna 
annexed to the contract of 1885, the list of dependencies of Taruna on the 
Talauer Islands mentions first the different islands of Nanusa, and ends by 
the words “ten slotte nog het eiland Melangis (Palmas),’’ ‘“‘and lastly the 
island Melangis (Palmas).” 

The similar description of frontiers attached to the contract of 1899 states 
that the Islands of Nanusa (including the Island of ‘‘ Miangas’’) belong to 
the territory of Kandahar-Taruna. If these two mentions refer to the 
Island of Palmas (or Miangas), it must be recognized that that island, at any 
rate nominally, belongs to the vassal state in question; it is by no means 
necessary to prove the existence of a special contract with a chieftain of 
Palmas (or Miangas). 

However much the opinions of the parties may differ as to the existence of 
proof of the display of Dutch sovereignty over the Island of Palmas (or 
Miangas), the reports, furnished by both sides, of the visit of General Wood, 
in January 1906, show that at that time there were at least traces of con- 
tinuous relations between the island in dispute and neighboring Dutch 
possessions, and even traces of Dutch sovereignty. General Wood noted his 
surprise that the Dutch flag was flying on the beach and on the boat which 
came to meet the American ship. According to information gathered by 
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him, the flag had been there for 15 years and perhaps even longer. Since the 
contract of 1885 with Taruna and that of 1899 with Kandahar-Taruna 
comprise Palmas (or Miangas) within the territories of a native state under 
the suzerainty of the Netherlands and since it has been established that in 
1906 on the said island a state of things existed showing at least certain 
traces of display of Netherlands sovereignty, it is now necessary to examine 
what is the nature of the facts invoked as proving such sovereignty, and to 
what periods such facts relate. This examination will show whether or not 
the Netherlands have displayed sovereignty over the Island of Palmas (or 
Miangas) in an effective continuous and peaceful manner at a period at which 
such exercise may have excluded the acquisition of sovereignty, or a title to 
such acquisition, by the United States of America. 

Before beginning to consider the facts alleged by the Netherlands in sup- 
port of their arguments, there are two preliminary points, in regard to which 
the parties also put forward different views, which require elucidation. 
These relate to questions raised by the United States: firstly the power of the 
East India Company to act validly under international law, on behalf of the 
Netherlands, in particular by concluding so-called political contracts with 
native rulers; secondly the identity or non-identity of the island in dispute 
with the island to which the allegations of the Netherlands as to display of 
sovereignty would seem to relate. 

The acts of the East India Company (Generale Geoctroyeerde Nederlandsch 
Oost-Indische Compagnie), in view of occupying or colonizing the regions at 
issue in the present affair must, in international law, be entirely assimilated 
to acts of the Netherlands state itself. From the end of the sixteenth till the 
nineteenth century, companies formed by individuals and engaged in eco- 
nomic pursuits (chartered companies), were invested by the states to whom 
they were subject with public powers for the acquisition and administration 
of colonies. The Dutch East India Company is one of the best known. 
Article V of the Treaty of Miinster and consequently also the Treaty of 
Utrecht clearly show that the East and West India Companies were entitled 
to create situations recognized by international law; for the peace between 
Spain and the Netherlands extends to “tous Potentats, nations et peuples”’ 
with whom the said companies, in the name of the States of the Netherlands, 
“entre les limites de leurdits Octroys sont en Amitié et Alliance.” The con- 
clusion of conventions, even of a political nature, was, by Article XX XV of 
the charter of 1602, within the powers of the company. It is a question for 
decision in each individual case whether a contract concluded by the com- 
pany falls within the range of simple economic transactions or is of a political 
and public administrative nature. 

As regards contracts between a state or a company such as the Dutch East 
India Company and native princes or chiefs of peoples not recognized as 
members of the community of nations, they are not, in the international law 
Sense, treaties or conventions capable of creating rights and obligations such 
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as may, in international law, arise out of treaties. But, on the other hand, 
contracts of this nature are not wholly void of indirect effects on situations 
governed by international law; if they do not constitute titles in interna- 
tional law, they are nonetheless facts of which that law must in certain cir- 
cumstances take account. From the time of the discoveries until recent 
times, colonial territory has very often been acquired, especially in the East 
Indies, by means of contracts with the native authorities, which contracts 
leave the existing organization more or less intact as regards the native popu- 
lation, whilst granting to the colonizing Power, besides economic advantages 
such as monopolies or navigation and commercial privileges, also the exclu- 
sive direction of relations with other Powers, and the right to exercise public 
authority in regard to their own nationals and to foreigners. The form of 
the legal relations created by such contracts is most generally that of suzerain 
and vassal, or of the so-called colonial protectorate. 

In substance, it is not an agreement between equals; it is rather a form of 
internal organization of a colonial territory, on the basis of autonomy for the 
natives. In order to regularize the situation as regards other states, this or- 
ganization requires to be completed by the establishment of powers to ensure 
the fulfilment of the obligations imposed by international law on every state 
in regard to its own territory. And thus suzerainty over the native state be- 
comes the basis of territorial sovereignty as towards other members of the 
community of nations. Itisthe sum-total of functions thus allotted either to 
the native authorities or to those of the colonial Power which decides the 
question whether at any certain period the conditions required for the ex- 
istence of sovereignty are fulfilled. It is a question to be decided in each case 
whether such a régime is to be considered as effective or whether it is essen- 
tially fictitious, either for the whole or a part of the territory. There always 
remains reserved the question whether the establishment of such a system is 
not forbidden by the pre-existing rights of other states. 

The point of view here adopted by the arbitrator is—at least in principle— 
in conformity with the attitude taken up by the United States in the note al- 
ready quoted above, from the Secretary of State to the Spanish Minister, 
dated January 7, 1900 and relating to two small islands lying just outside the 
line drawn by the Treaty of Paris, but claimed by the United States under 
the said treaty. The note states that the two islands “have not hitherto 
been directly administered by Spain, but have been successfully claimed by 
Spain as a part of the dominions of her subject, the Sultan of Sulu. As such 
they have been administered by Sulu agencies, under some vague form of 
resident supervision by Spanish agencies, which latter have been withdrawn 
as a result of the recent war.” 

This system of contracts between colonial Powers and native princes and 
chiefs is even expressly approved by Article V of the Treaty of Miinster 
quoted above; for, among the “Potentates, Nations and Peoples,” with 
whom the Dutch state or companies may have concluded treaties of alliance 
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and friendship in the East and West Indies, are necessarily the native princes 
and chiefs. 

The arbitrator can therefore not exclude the contracts invoked by the 
Netherlands from being taken into consideration in the present case. 

As to the identity of the island in dispute with the islands “ Melangis 
(Palmas)”’ and ‘‘ Miangas”’ in the contracts of 1885 and 1899 respectively, 
this must be considered as established by the large scale map which was sent 
to the Governor General of the Netherlands Indies by the Resident of 
Menado in January 1886 and which indicates in different colors the adminis- 
trative districts on the Sangi and Talauer Islands in almost complete con- 
formity with the description of the territory of Taruna given in the annex to 
the contract of 1885, save that the name of Nanusa, applied to the group of 
seven islands by the contract, is there given to a single island of this group, 
usually called Merampi (Mehampi). This large scale map, prepared evi- 
dently for administrative purposes, of which a reproduction has been filed 
with the explanations of the Netherlands Government, shows an isolated 
island ‘‘Palmas of Melangis” which, though not quite correct in size and 
shape and though about 40’ too much to the south and 20’ too much to the 
east, cannot but correspond to Palmas (or Miangas), since the most reliable 
detailed modern maps, in particular the British Admiralty Chart, show no 
other island but Palmas (or Miangas) between the Talauer or Nanusa Is- 
lands and Mindanao. 

This comparatively correct location of the island is supported by earlier 
maps. The map edited at Amsterdam by Covens and Mortier at a date 
not exactly known, but certainly during the eighteenth century, shows at 
about the place of Palmas (or Miangas) a single island with the inscription 
‘’t regte Pe Menangus” (the right island Menangus) as distinguished from 
the “‘engelsche Eilanden Menangus”’ and from the group of the Nanusa. 
This map proves that before that time uncertainty had existed as to the real 
existence of one or several islands Menangus, an uncertainty evidently due 
in its origin to the mention of the existence of ‘‘ Islands Meangis”’ made by 
the Englishman Dampier, in his book published in 1698. 

In conformity with this statement by Covens and Mortier, the map con- 
tained in the book published in 1855 by the navigator Cuarteron shows a 
single island ‘‘ Mianguis,’’ not in exactly the place of the island in dispute, 
but distinct from the “Nanuse” and lying about midway between Cape 
San Augustin and the ‘“ Nanuse.’’ Cuarteron’s map shows “ Mianguis”’ 
distinctly as a Dutch possession—by color expressly indicated as relating to 
political boundaries; it is accompanied by geographical and statistical in- 
formation and due to an author who travelled extensively in these parts 
(1841-1849), and against whose reliability not sufficient reasons have been 
given. Among other points the explanation gives for ‘‘ Mianguis” the com- 
paratively exact geographical location (latitude north 5° 33’ 30” [special 
agreement 5° 35’]); longitude east of Rome 114° 42’ 00’’= 127° 12’ 53” east 
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of Greenwich (special agreement 126° 36’) and also detailed though evidently 
only approximative statistical information about the composition of the 
population. It further appears from Cuarteron’s book that ‘‘ Mianguis”’ is 
something apart from the Nanusa, though Cuarteron observes that the 
‘‘Nanuse’”’ Islands are little known by the geographers under the name of 
**Mianguis.”’ 

A proof of the fact that the Dutch authorities were quite aware of the 
identity of “‘ Miangas”’ with the island charted on many maps as “ Palmas’”’ 
is to be found in the reports of the Commander of the Dutch Government 
Steamer Raaf (November 1896) and of H. M.S. Edi (June 1898). These 
officers mention expressly the double name and give the almost exact nautical 
location of the island then visited. 

One observation is however to be made. The island, shown on the maps 
and mentioned in the contracts, bears different names: Melangis, Miangas, 
Miangus, Mianguis. In different documents referred to in the Netherland 
memorandum and counter-memorandum more than a dozen other variations 
of the name appear, although in the opinion of the Netherland Government 
they all concern the same island. These differences, sometimes considerable 
at first sight, are sufficiently explained by the statements of linguistic ex- 
perts, produced by the Netherland Government. The peculiarity of the 
native language from which the name of the island is borrowed and the diffi- 
culty of transposing the sounds of this language into a western alphabet seem 
not only to make comprehensible the existence of different spellings, but to 
explain why precisely these variations have appeared. Differences of spell- 
ing are even recorded as such in documents as early as a letter, dated May 
11, 1701, of the Governor of the Moluccas and a report, dated September 12, 
1726. Moreover, the difference of spelling would not justify the conclusion 
that the more or less different names referred to different islands; for in the 
whole region in question no other island has been mentioned to which these 
names—or at least most of them—would better apply; for the Island of 
Tangulandang, with the place Minangan already referred to, is clearly dis- 
tinguished from the island of Miangas in the documents of both the eight- 
eenth and the nineteenth centuries relating to the dependencies of Tabukan. 

No evidence has been submitted to support the supposition that the 
island, appearing on some old maps as “’t regte Menangus”’ would be 
identical with Ariaga (Marare), which, according to a statement of Melvill 
van Carnbee, mentioned in the United States memorandum, is uninhabited. 

Great stress is laid in the rejoinder of the United States on the fact that 
the Nanusa Isles or some islands of this group are designated by several 
distinguished cartographers and navigators of the nineteenth century as 
“Islands Meangis” or by some similar name, and that amongst these 
cartographers and sailors some are Dutchmen, in particular Baron Melvill 
van Carnbee. This statement which is, no doubt, exact, cannot however 
prove that the Island Miangas mentioned as a dependency of Tabukan or 
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Taruna or Kandahar-Taruna is to be identified with the “Is. Meangis” and 
therefore with the Nanusa Isles. It is clear that the cartographers referred 
to apply the name of “Iles Meangis” or some similar name to a group of 
islands. On the other hand, the island the identity of which is disputed can 
be but a single, distant, isolated island. Theattribution of the name Meangis 
to the Nanusa seems to be an error, because the official documents laid before 
the arbitrator which belong about to the same period as the maps mention- 
ing the ‘‘Is. Meangis,”’ make a clear distinction between the principal islands 
composing the Nanusa and the island of Miangas or Meangas or Melangis, 
though the latter is considered as ‘‘onderhoorig”’ of the Nanusa Isles. The 
identification of the Nanusa with ‘‘ Meangis”’ Islands may be explained by 
the desire to locate somewhere the Meangis Islands, famous since Dampier’s 
voyage. Seeing that up to very recent times an extraordinary inexactitude 
about the names and the location of the islands in precisely that part of the 
Celebes Sea is shown to exist by almost all the maps filed by the parties, in- 
cluding the two maps of Melvill van Carnbee, an erroneous attribution of 
the name “ Miangas,’”’ even by Dutch cartographers, is easily possible. 

It is not excluded that the three ‘“ English Menangis Islands” which are 
located on some maps to the east of the “right Menangis’”’ and of which a 
detailed map with indication of the depth of the surrounding sea has been 
filed, did in fact exist, but have disappeared in consequence of earthquakes 
such as reported by Cuarteron. 

Finally it may be noted that the information concerning Palmas or the 
other islands such as St. Juan, Mata, Hunter Island, which are to be identi- 
fied with it, contains, except for the most recent period, nothing which re- 
lates to the population of the island; moreover all these names, given to the 
island, except Mata, may have been given by navigators who did not land 
or get into contact with the natives. Miangas however is a native name, 
which the inhabitants must have communicated to the chiefs to whom they 
were subject and to the navigators with whom they came in touch. The 
name of Miangas as designating an inhabited place (negorij) is much older 
than the establishment of the more centralized village in 1892. 

It results from these statements that, when the contracts of 1885 and 1899 
mentioned, in connection with, but distinct from the Nanusa, a single island 
Melangis or Miangis as belonging to Taruna or Kandahar-Taruna, only the 
island in dispute can have been meant, and that this island has been known 
under these same or similar names at least since the eighteenth century. 
No plausible suggestion has been made as to what the single island ‘‘ Mi- 
angas,’’ the existence of which cannot be doubted, might be, if it is not the 
island in dispute. 

The special map on sheet 14 (issued in 1901) of the Atlas van Nederlandsch 
Oost-Indié (1897-1904), in showing “‘P. Miangis (Palmas E.)’’ as a Dutch 
possession in the place indicated in the special agreement, is in conformity 
with earlier maps and information, particularly with the government’s 
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special map of 1886. Under these circumstances no weight can be given to 
the fact that on Bogaerts’ map of 1857 and in the atlas of Stemfort and 
Siethoff (1883-85), as well as on other maps, a group of islands called Me- 
angis, or a similar name, appears. 

The preliminary questions being settled, the evidence laid before the 
arbitrator by the Netherland Government in support of its claim is now to be 
considered. 

As regards the documents relating to the seventeenth and eighteenth cen- 
turies, which in the view of the Netherlands show that already at that date 
the Prince of Tabukan had not only claimed, but also actually displayed 
a certain authority over Palmas (or Miangas), the following must be noted: 

The Netherland Government gives great weight to the fact that Dutch 
navigators who, in search of the islands Meangis mentioned by Dampier, 
were sailing in the seas south of Mindanao and whose reports are at least in 
part preserved, not only came in sight of Palmas (or Miangas), but were able 
to state that the island belonged to the native state of Tabukan, which was 
under Dutch suzerainty, as shown by the contracts of November 3, 1677, 
and September 26, 1697. 

The existence of Dutch rule would be proved by the fact that the prince’s 
flag—i.e., the Dutch East India Company’s flag—was seen being waved by 
the people of the island when the Dutch ships De Bye, Larycque and De Peer 
were in sight of the island on November 21, 1700, but were prevented from 
landing by the conditions of the sea. The commander of the Larycque, who 
had already sighted the island on November 12th of the same year, was in- 
structed to make more precise investigations by landing, and he was able to 
do so on December 9 and 10. Not only was the prince’s flag again hoisted by 
the natives, but the inhabitants informed the sailors that the name of the is- 
land was ‘‘Meangis.”’ They gave to the commander a document—lost 
since that time—which, dating from 1681 and emanating from Marcus 
Lalero, the late king of Tabukan, whose existence and death are confirmed 
by the contract of 1697, stated the allegiance of the people of ‘‘ Miangis”’ 
towards Tabukan. There exists however only an indirect report on this 
visit of December 10, 1700, namely a letter dated May 11, 1701, and sent by 
the Governor in Council of the Moluccas at Ternate to the Governor Gen- 
eral and India Council. In this letter, based, no doubt, on information fur- 
nished by the commander of the Larycque, who had reached Ternate on De- 
cember 29, 1700, the governor says that the island in question is the farthest 
of the Talauer islands and that its name, correctly spelt, is not ‘‘ Meangis,”’ 
but “ Mayages.”’ 

These statements as well as the circumstance that all the reports without 
any mention of neighboring islands, speak of a single island, the shape of 
which corresponds fairly with that of Palmas (or Miangas), would make it 
almost certain that the island in question is in fact Palmas (or Miangas), un- 
less the nautical observations given in the report mentioned above (4° 49’; 


i 
4 


JUDICIAL DECISIONS 903 


4° 37’; 5° 9’) might point to the Nanusa group, to which the allegiance with 
Tabukan would equally apply. These observations, though no doubt sub- 
ject to error, would however seem to offer relatively more guarantee of ac- 
curacy than those based on the length of time taken to cover a distance at 
sea, mainly relied upon in the Netherlands memorandum for the location of 
the island. Since, however, no other single island in those parts of the Sea 
of Celebes seems to exist, and since it is most unlikely that the navigators 
would on none of the three visits in November and December have sighted 
and mentioned neighboring islands, there is at least a great probability that 
the island visited by the Larycque on December 10, 1700, was Palmas (or 
Miangas). 

The mention of an island “ Meamgy,” in connection with, but distinct 
from the Nanusa, appears again in a document, dated November 1, 1701, 
concerning regulations as to criminal justice (suppression of vendetta and 
reservation of capital punishment as an exclusive prerogative of the East- 
India-Company) in the native state of Tabukan, to which the island visited 
December 10, 1700, was reported to belong. The fact that the regulations 
for Tabukan are, by an express provision, declared applicable to the “islands 
of Nanusa and Meamgy thereunder included”’ proves that an island of the 
latter name was known and deliberately treated as belonging to the vassal 
state of Tabukan. 

In a report of the Governor of Ternate, dated June 11, 1706, the island 
‘“‘Miangas”’ is mentioned as the northernmost of the dependencies of the na- 
tive states of Tabukan and Taruna, in connection with “ Kakarotang”’ (On- 
rata or Kakarutan on the Brit. Adm. map), one of the Nanusa, and explicitly 
identified with the island first seen by the Larycque on November 21, 1700. 
Finally, another report of the Governor of Ternate, dated September 12, 
1726, mentions a decision on the question whether 80 Talauers (inhabitants 
of the Talauer islands) who had arrived at Taruna from the island ‘‘ Meangas 
off (or) Mejages”’ were subjects of Taruna or of Tabukan. This island is ex- 
pressly identified with that which was visited in 1700 by the commander of 
the Larycque. 

This documentary evidence, taken together with the fact that no island 
called Miangas or bearing a similar name other than Palmas (or Miangas) 
seems to exist north of the Talautse (Sangi) and Talauer Iles, leads to the 
conclusion that the island Palmas (or Miangas) was in the early part of the 
eighteenth century considered by the Dutch East India Company as a part 
of their vassal state of Tabukan. This is the more probable for the reason 
that in later times, notably in an official report of 1825, the “far distant is- 
land Melangis” is mentioned again as belonging to Tabukan. 

In the documents subsequent to 1825, Miangas (Melangis) appears as a 
dependency of Taruna, another of the vassal states in the north of Sangi 
(Groot Sangihe), which already in 1726 had claimed the island as its own. 
The date and circumstances of this transfer are not known, but it must have 
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taken place before 1858; for a report of the Governor of Menado, dated De- 
cember 31, 1857, mentions the Nanusa and “ Melangis”’ as parts of Taruna. 
This state of things has been maintained in the contracts of 1885 and 1899. 
From the point of view of international law, the transfer from one to another 
vassal-state is to be considered as a purely domestic affair of the Netherlands; 
for their suzerainty over Tabukan and Taruna goes back far beyond the date 
of this transfer. 

Considering that the contracts of 1676 and 1697 with Tabukan established 
in favor of the Dutch East India Company extensive rights of suzerainty 
over Tabukan and an exclusive right of intercourse with that state, and con- 
sidering further that at least two characteristic acts of jurisdiction expressly 
relating to Miangas, in 1701 and 1726, are reported, whilst no display of sov- 
ereignty by any other Power during the same period is known, it may be ad- 
mitted that at least in the first quarter of the eighteenth century, and prob- 
ably also before that time, the Dutch East India Company exercised rights of 
suzerainty over Palmas (or Miangas) and that therefore the island was at 
that time, in conformity with the international law of the period, under 
Netherlands sovereignty. 

No evidence has been laid before the arbitrator from which it would result 
that this state of things had already existed in 1648 and had thus been con- 
firmed by the Treaty of Miinster. It suffices to refer to what has already 
been said as to this treaty in connection with the title claimed by Spain. On 
the one hand, it cannot be invoked as having transformed a state of posses- 
sion into a conventional title inter partes, for the reason that Dutch posses- 
sion of the island Palmas (or Miangas) is not proved to have existed at the 
critical date. On the other hand, it was stated that neither the Treaty of 
Miinster nor the Treaty of Utrecht, if they are at all applicable to the case, 
could at present be invoked for invalidating the acquisition of sovereignty 
over Palmas (or Miangas) obtained by the Dutch at a date subsequent to 
1648. It follows rather from what has been said about the rights of Nether- 
lands suzerainty over Tabukan, in the early eighteenth century, and as to 
relations between Tabukan and Palmas (or Miangas), that the treaty of 
Utrecht recognized these rights of suzerainty as comprising the radja of Tab- 
ukan amongst the “potentates, nations and peoples with whom the Lords 
States or members of the East and West India Companies are in friendship 
and alliance.”’ 

The admission of the existence of territorial sovereignty early in the eight- 
eenth century and the display of such sovereignty in the nineteenth century 
and particularly in 1906, would not lead, as the Netherlands Government ap- 
pears to suppose, by analogy with French, Dutch and German civil law, to 
the conclusion that, unless the contrary is proved, there is a presumption for 
the existence of sovereignty in the meantime. For the reasons given above, 
no presumption of this kind are to be applied in international arbitrations, 
except under express stipulation. It remains for the tribunal to decide 
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whether or not it is satisfied of the continuous existence of sovereignty, on the 
ground of evidence as to its display at more or less long intervals. 

There is a considerable gap in the documentary evidence laid before the 
tribunal by the Netherlands Government, as far as concerns not the vassal 
state of Tabukan in general, but Palmas (or Miangas) in particular. There 
is however no reason to suppose, when the Resident van Delden, in a report 
of 1825, mentioned the island ‘‘ Melangis” as belonging to Tabukan, that 
these relations had not existed between 1726 and 1825. 

Van Delden’s report, as well as later documents relating to the nineteenth 
century, shows that Miangas was always considered by the Dutch authori- 
ties as belonging to the Sangi and Talauer Isles and as being in a particular 
connection with the Nanusa. An extensive report of the Resident of Me- 
nado, dated August 12, 1857, gives detailed statements about the adminis- 
trative organization, including the names of the villages (negorijen) and dis- 
tricts or presidencies (djoegoeschappen) and the number and title and names 
of the native officials. The island ‘‘ Melangis’”’ goes with the Nanusa, but 
is distinct from the island ‘‘ Nanoesa”’ (usually called Mehampi, after the 
chief village) and Karaton; it is administered by one ‘‘radja,’”’ who at that 
time was named Sasoeh. This report leaves no room for doubt as to the 
legal situation of Melangis at that period, and is in conformity with the terri- 
torial description given for Palmas (or Miangas) in the contracts of 1885 
and 1899 already mentioned, and also with a table, dated September 15, 
1889, showing the whole system of administrative districts in the Talauer 
Islands which are dependencies of the native principalities of the Sangi 
Isles. 

It would however seem that before 1895 the direct relations between the 
island and the colonial administration were very loose. In a report on a 
visit paid to the island in November 1895 by the Resident of Menado, it is 
stated that, according to the natives, no ship had ever before that time 
visited the island, and that no European had ever been there; the Resident 
himself was of opinion that he was the first colonial official who went to 
Palmas (or Miangas); also the commander of H. M. 8. Edi, who patrolled 
the Celebes Sea in 1898, mentions that “‘in man’s memory a steamer had 
never been at Miangas.’’ The documents relating to the time before 1895 
are indeed scanty, but they are not entirely lacking. A series of statements 
made by certain natives, chiefs and others, mostly of good age, whose mem- 
ories went back far beyond 1906—at least to 1870—have been laid by 
the Netherlands Government before the tribunal, two of them also in the 
native language used by the witnesses. It would seem to result from these 
depositions that the people of Miangas used to send yearly presents (paha- 
woea) to the radja of Taruna as token of their submission; even details about 
the distribution of the tribute to be collected are given. On the other hand 
the radja of Taruna was under the obligation to give assistance to the island 
in case of distress. A deposition made by a Dutch civil officer gives the list 
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of eight headmen who had been instituted either by the radja of Tabukan 
(probably Taruna) or by the Resident of Menado at Miangas until 1917. 

Whatever may be the value of such depositions made all since 1924, they 
are at least in part supported by documentary evidence. Thus the list of 
headmen is confirmed as concerns the nomination of Timpala by a decree 
signed on September 15, 1889, by the Resident of Menado. The most 
important fact is however the existence of documentary evidence as to the 
taxation of the people of Miangas by the Dutch authorities. Whilst in 
earlier times the tribute was paid in mats, rice and other objects, it was, in 
conformity with the contract with Taruna of 1885, replaced by a capitation 
tax, to be paid in money (one florin for each native man above 18 years). 
A table has been produced by the Netherlands Government which contains 
for all the dependencies of the Sangi States situated in the Talauer Islands 
the number of taxpayers and the amount to be paid. There ‘“‘Menagasa”’ 
ranks as a part of the ‘‘ Djoegoeschap’’ (Presidency), of the Nanusa under 
the dependencies of Taruna, with 88 “ Hassilplichtigen’’ (taxpayers), pay- 
ing each Fl. 1.—. 

It further results from a report of the Controleur of Taruna dated 
November 17, 1896, that the people of ‘‘ Melangis’’ paid their tax by selling 
products on the larger islands and thus getting the money with which the 
new tax was to be paid. The effective payment of the tax is likewise con- 
firmed by the commander of H. M. 8. Edi in a report dated June 18, 1898. 

The report of the Controleur of Taruna referred to mentions the fact that 
on November 4, 1896, a coat of arms was handed to the “‘ Kapitein-laoet”’ 
(administrative head) of ‘“‘ Melangis,”’ just as two days before, the same act 
had taken place at Karaton (Karatong), an island of the Nanusa. The re- 
port mentions that in both cases the native authorities were informed as to 
the meaning of this act. The distribution of coats of arms and flags as 
signs of sovereignty is regulated by instructions sanctioned by the Crown in 
1843. The coats of arms placed at Miangas in 1896 were found in good 
state by H. M.S. Edi in 1898. The existence of a “‘vlaggestok”’ on the is- 
land is proved by sketches made in 1895 and 1898 by officers of the Dutch 
ships Raaf and Edi. 

The orders given, May 13, 1898, to H. M. 8. Edi which was to be sta- 
tioned in the seas of North-East Celebes and Ternate leave no doubt that 
the task of the said vessel was to patrol these coasts and the Sangi and 
Talauer Islands, and, ‘“‘if necessary, to make respected the rules for the main- 
tainance of strict neutrality.’”’ The log-book of the ship proves that H. M.S. 
Edi twice visited Palmas (or Miangas) during the war, in June and in Sep- 
tember 1898. 

As regards the twentieth century, it is to be observed that events subse- 
quent to 1906 must in any case be ruled out, in accordance both with the 
general principles of arbitral procedure between states and with the under- 
standing arrived at between the parties in the note of the Department of 
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State, dated January 25, 1915, and the note of the Netherlands Minister 
at Washington, dated May 29,1915. The events falling between the Treaty 
of Paris, December 10, 1898 and the rise of the present dispute in 1906, can- 
not in themselves serve to indicate the legal situation of the island at the 
critical moment when the cession of the Philippines by Spain took place. 
They are however indirectly of a certain interest, owing to the light they 
might throw on the period immediately preceding. It is to be noted in the 
first place that there is no essential difference between the relations between 
the Dutch authorities and the Island of Palmas (or Miangas) before and 
after the Treaty of Paris. There cannot therefore be any question of ruling 
out the events of the period 1899-1906 as possibly being influenced by the 
existence of the said treaty. The contract with Kandahar-Taruna of 1899 
runs on the same lines as the preceding contract of 1885 with Taruna, and 
was in preparation already before 1898. The system of taxation, as shown 
by the table of the years 1904 and 1905, is the same as that instituted in 
1895. The headman Timpala, instituted in 1889, was replaced by a new 
man only in 1917. 

The assistance given in the island after the typhoon of October 1904, 
though in itself not necessarily a display of state functions, was considered 
as such—as is shown by the report of the Resident of Menado, dated 
December 31, 1904—that the island ‘‘ Miangis,’”’ which was particularly 
damaged, could only get the indispensable help through government 


assistance (van Gouvernementswege). Reference may also be made to a rela- 
tion which seems to have existed already in former times between the tribute 
paid by the islanders to the Sangi radjas and the assistance to be given to 
them in time of distress by the larger islands with their greater resources. 


The conclusions to be derived from the above examination of the argu- 
ments of the parties are the following: 

The claim of the United States to sovereignty over the Island of Palmas 
(or Miangas) is derived from Spain by way of cession under the Treaty of 
Paris. The latter treaty, though it comprises the island in dispute within 
the limits of cession, and in spite of the absence of any reserves or protest by 
the Netherlands as to these limits, has not created in favor of the United 
States any title of sovereignty such as was not already vested in Spain. The 
essential point is therefore to decide whether Spain had sovereignty over 
Palmas (or Miangas) at the time of the coming into force of the Treaty of 
Paris. 

The United States base their claim on the titles of discovery, of recogni- 
tion by treaty and of contiguity, i.e., titles relating to acts or circumstances 
leading to the acquisition of sovereignty; they have however not established 
the fact that sovereignty so acquired was effectively displayed at any time. 

The Netherlands on the contrary found their claim to sovereignty essen- 
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tially on the title of peaceful and continuous display of state authority over 
the island. Since this title would in international law prevail over a title of 
acquisition of sovereignty not followed by actual display of state authority, 
it is necessary to ascertain in the first place, whether the contention of the 
Netherlands is sufficiently established by evidence, and, if so, for what period 
of time. 

In the opinion of the arbitrator the Netherlands have succeeded in estab- 
lishing the following facts: 

a. The Island of Palmas (or Miangas) is identical with an island designated 
by this or a similar name, which has formed, at least since 1700, successively 
a part of two of the native states of the Island of Sangi (Talautse Isles). 

b. These native states were from 1677 onwards connected with the East 
India Company, and thereby with the Netherlands, by contracts of suze- 
rainty, which conferred upon the suzerain such powers as would justify his 
considering the vassal state as a part of his territory. 

c. Acts characteristic of state authority exercised either by the vassal 
state or by the suzerain Power in regard precisely to the Island of Palmas 
(or Miangas) have been established as occurring at different epochs between 
1700 and 1898, as well as in the period between 1898 and 1906. 

The acts of indirect or direct display of Netherlands sovereignty at Palmas 
(or Miangas), especially in the eighteenth and early nineteenth centuries are 
not numerous, and there are considerable gaps in the evidence of continuous 
display. But apart from the consideration that the manifestations of sov- 
ereignty over a small and distant island, inhabited only by natives, cannot be 
expected to be frequent, it is not necessary that the display of sovereignty 
should go back to a very far distant period. It may suffice that such display 
existed in 1898, and had already existed as continuous and peaceful before 
that date long enough to enable any Power who might have considered her- 
self as possessing sovereignty over the island, or having a claim to sovereign- 
ty, to have, according to local conditions, a reasonable possibility for ascer- 
taining the existence of a state of things contrary to her real or alleged rights. 

It is not necessary that the display of sovereignty should be established as 
having begun at a precise epoch; it suffices that it had existed at the critical 
period preceding the year 1898. It is quite natural that the establishment 
of sovereignty may be the outcome of a slow evolution, of a progressive in- 
tensification of state control. This is particularly the case, if sovereignty is 
acquired by the establishment of the suzerainty of a colonial power over a 
native state, and in regard to outlying possessions of such a vassal state. 

Now the evidence relating to the period after the middle of the nineteenth 
century makes it clear that the Netherlands Indian Government considered 
the island distinctly as a part of its possessions and that, in the years im- 
mediately preceding 1898, an intensification of display of sovereignty took 
place. 

Since the moment when the Spaniards, in withdrawing from the Moluccas 
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in 1666, made express reservations as to the maintainance of their sovereign 
rights, up to the contestation made by the United States in 1906, no contesta- 
tion or other action whatever or protest against the exercise of territorial 
rights by the Netherlands over the Talautse (Sangi) Isles and their dependen- 
cies (Miangas included) has been recorded. The peaceful character of the 
display of Netherlands sovereignty for the entire period to which the evi- 
dence concerning acts of display relates (1700-1906) must be admitted. 

There is moreover no evidence which would establish any act of display of 
sovereignty over the island by Spain or another Power, such as might 
counter-balance or annihilate the manifestations of Netherlands sovereignty. 
As to third Powers, the evidence submitted to the tribunal does not disclose 
any trace of such action, at least from the middle of the seventeenth century 
onwards. These circumstances, together with the absence of any evidence 
of a conflict between Spanish and Netherlands authorities during more than 
two centuries as regards Palmas (or Miangas), are an indirect proof of the 
exclusive display of Netherlands sovereignty. 

This being so, it remains to be considered first whether the display of state 
authority might not be legally defective and therefore unable to create a 
valid title of sovereignty, and secondly whether the United States may not 
put forward a better title to that of the Netherlands. 

As to the conditions of acquisition of sovereignty by way of continuous and 
peaceful display of state authority (so-called prescription), some of which 
have been discussed in the United States counter memorandum, the following 
must be said: 

The display has been open and public, that is to say that it was in con- 
formity with usages as to exercise of sovereignty over colonial states. A 
clandestine exercise of state authority over an inhabited territory during a 
considerable length of time would seem to be impossible. An obligation for 
the Netherlands to notify to other Powers the establishment of suzerainty 
over the Sangi States or of the display of sovereignty in these territories did 
not exist. 

Such notification, like any other formal act, can only be the condition of 
legality as a consequence of an explicit rule of law. A rule of this kind adopted 
by the Powers in 1885 for the African continent does not apply de plano to 
other regions, and thus the contract with Taruna of 1885, or with Kandahar- 
Taruna of 1889, even if they were to be considered as the first assertions of 
sovereignty over Palmas (or Miangas) would not be subject to the rule of 
notification. 

There can further be no doubt that the Netherlands exercised the state 
authority over the Sangi States as sovereign in their own right, not under 
a derived or precarious title. 

Finally it is to be observed that the question whether the establishment of 
the Dutch on the Talautse Isles (Sangi) in 1677 was a violation of the Treaty 
of Miinster and whether this circumstance might have prevented the acqui- 
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sition of sovereignty even by means of prolonged exercise of state authority, 
need not be examined, since the Treaty of Utrecht recognized the state of 
things existing in 1714 and therefore the suzerain right of the Netherlands 
over Tabukan and Miangas. 

The conditions of acquisition of sovereignty by the Netherlands are there- 
fore to be considered as fulfilled. It remains now to be seen whether the 
United States as successors of Spain are in a position to bring forward an 
equivalent or stronger title. This is to be answered in the negative. 

The title of discovery, if it had not been already disposed of by the Treaties 
of Miinster and Utrecht would, under the most favorable and most extensive 
interpretation, exist only as an inchoate title, as a claim to establish sover- 
eignty by effective occupation. An inchoate title however cannot prevail 
over a definite title founded on continuous and peaceful display of sover- 
eignty. 

The title of contiguity, understood as a basis of territorial sovereignty, has 
no foundation in international law. 

The title of recognition by treaty does not apply, because even if the Sangi 
States, with the dependency of Miangas, are to be considered as “held and 
possessed ’’ by Spain in 1648, the rights of Spain to be derived from the Treaty 
of Miinster would have been superseded by those which were acquired by the 
Treaty of Utrecht. Now if there is evidence of a state of possession in 1714 
concerning the island of Palmas (or Miangas), such evidence is exclusively in 
favor of the Netherlands. But even if the Treaty of Utrecht could not be 
taken into consideration, the acquiescence of Spain in the situation created 
after 1677 would deprive her and her successors of the possibility of still 
invoking conventional rights at the present time. 

The Netherlands title of sovereignty, acquired by continuous and peaceful 
display of state authority during a long period of time going probably back 
beyond the year 1700, therefore holds good. 

The same conclusion would be reached, if, for arguments sake it were ad- 
mitted that the evidence laid before the tribunal in conformity with the rules 
governing the present procedure did not—as it is submitted by the United 
States—suffice to establish continuous and peaceful display of sovereignty 
over the Island of Palmas (or Miangas). In this case no party would have 
established its claims to sovereignty over the island and the decision of the 
arbitrator would have to be founded on the relative strength of the titles in- 
voked by each party. 

A solution on this ground would be necessary under the special agreement. 
The terms adopted by the parties in order to determine the point to be de- 
cided by the arbitrator (Article 1) presuppose for the present case that the 
Island of Palmas (or Miangas) can belong only either to the United States or 
to the Netherlands, and must form in its entirety a part of the territory either 
of the one or of the other of these two Powers, parties to the dispute. For 
since, according to the terms of its preamble, the agreement of January 23, 
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1925, has for object to “terminate”’ the dispute, it is the evident will of the 
parties that the arbitral award shall not conclude by a non liquet, but shall in 
any event decide that the island forms a part of the territory of one or the 
other of two litigant Powers. 

The possibility for the arbitrator to found his decision on the relative 
strength of the titles invoked on either side must have been envisaged by the 
parties to the special agreement, because it was to be foreseen that the evi- 
dence produced as regards sovereignty over a territory in the circumstances 
of the island in dispute might prove not to be sufficient to lead to a clear con- 
clusion as to the existence of sovereignty. 

For the reasons given above, no presumption in favor of Spanish sov- 
ereignty can be based in international law on the titles invoked by the 
United States as successors of Spain. Therefore, there would not be suffi- 
cient grounds for deciding the case in favor of the United States, even if it 
were admitted, in accordance with their submission, that the evidence pro- 
duced by the Netherlands in support of their claim either does not relate to 
the island in dispute or does not suffice to establish a continuous display of 
state authority over the island. For, in any case, the exercise of some acts 
of state authority and the existence of external signs of sovereignty, ¢.g., 
flags and coat of arms, has been proved by the Netherlands, even if the 
arbitrator were to retain only such evidence as can, in view of the trust- 
worthy and sufficiently accurate nautical observations given to support it, 
concern solely the island of Palmas (or Miangas), namely that relating to the 
visits of the steamer Raaf in 1895, of H. M. 8S. Edi in 1898 and of General 
Wood in 1906. 

These facts at least constitute a beginning of establishment of sovereignty 
by continuous and peaceful display of state authority, or a commencement 
of occupation of an island not yet forming a part of the territory of a state; 
and such a state of things would create in favor of the Netherlands an in- 
choate title for completing the conditions of sovereignty. Such inchoate 
title, based on display of state authority, would, in the opinion of the ar- 
bitrator, prevail over an inchoate title derived from discovery, especially if 
this latter title has been left for a very long time without completion by oc- 
cupation; and it would equally prevail over any claim which, in equity, 
might be deduced from the notion of contiguity. International law, like 
law in general, has the object of assuring the coexistence of different interests 
which are worthy of legal protection. If, as in the present instance, only 
one of two conflicting interests is to prevail, because sovereignty can be 
attributed to but one of the parties, the interest which involves the main- 
tenance of a state of things having offered at the critical time to the inhabi- 
tants of the disputed territory and to other states a certain guarantee for 
the respect of their rights ought, in doubt, to prevail over an interest which— 
supposing it to be recognized in international law—has not yet received any 
concrete form of development. 
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Supposing that, at the time of the coming into force of the Treaty of Paris, 
the Island of Palmas (or Miangas) did not form part of the territory of any 
state, Spain would have been able to cede only the rights which she might 
possibly derive from discovery or contiguity. On the other hand, the in- 
choate title of the Netherlands could not have been modified by a treaty 
concluded between third Powers; and such a treaty could not have impressed 
the character of illegality on any act undertaken by the Netherlands with a 
view to completing their inchoate title—at least as long as no dispute on the 
matter had arisen, 7.e., until 1906. 

Now it appears from the report on the visit of General Wood to Palmas 
(or Miangas), on January 21, 1906, that the establishment of Netherlands 
authority, attested also by external signs of sovereignty, had already reached 
such a degree of development, that the importance of maintaining this state 
of things ought to be considered as prevailing over a claim possibly based 
either on discovery in very distant times and unsupported by occupation, or 
on mere geographical position. 

This is the conclusion reached on the ground of the relative strength of the 
titles invoked by each party, and founded exclusively on a limited part of 
the evidence concerning the epoch immediately preceding the rise of the 
dispute. 

This same conclusion must impose itself with still greater force if there be 
taken into consideration—as the arbitrator considers should be done—all 
the evidence which tends to show that there were unchallenged acts of 
peaceful display of Netherlands sovereignty in the period from 1700 to 1906, 
and which—as has been stated above—may be regarded as sufficiently 
proving the existence of Netherlands sovereignty. 

For these reasons the arbitrator, in conformity with Article I of the 
special agreement of January 23, 1925 decides that: the Island of Palmas 
(or Miangas) forms in its entirety a part of Netherlands territory. 

Done at The Hague, this fourth day of April, 1928. 

Max HvuBEr, 
Arbitrator 
MICHIELS VAN VERDUYNEN 
Secretary General. 
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ARBITRAL TRIBUNAL OF INTERPRETATION 


CREATED UNDER THE PROVISIONS OF ANNEX II TO THE LONDON AGREEMENT 
oF auGUST 9, 1924, BETWEEN THE REPARATION COMMISSION 
AND THE GERMAN GOVERNMENT* 


Awarp No. III 
Delivered on May 29, 1928 


Germany is not entitled to a credit against the Dawes annuities for the value of German 
property, rights and interests liquidated in Allied or Associated countries under Art. 297 of 
the Treaty of Versailles, or under that article combined with Art. 243. 

The experts who formulated the Dawes plan sought means of collecting Germany’s debt to 
the Allies under the Treaty of Versailles without allowing this dominating feature of the 
German budget to unbalance the budget or render German currency unstable. The liquida- 
tion of German property, rights and interests in the territories of Allied or Associated States 
does not directly affect the equilibrium of the German budget. The compensation that 
Germany is obliged to pay to her nationals in respect of such liquidated property must be 
considered as part of Germany’s domestic needs (Award No. II, this Journat, Vol. 21, p. 
344). The indirect connection of such compensation payments to the German budget does 
not justify the inclusion of the liquidation proceeds in the Dawes annuities. Nor does the 
liquidation affect the stability of German currency, for it does not call for any conversion of 
German currency into any other currency, or for the transfer of goods from Germany into 
any other country. The proceeds of such liquidated property are not included expressly or 
by reasonable implication in the sources of revenue provided by the Dawes plan for raisi 
the amount of the annuities; they are not realized in German currency and they are not pai 
into the bank of issue to the credit of the Agent for Reparation Payments. Such proceeds 
are not, therefore, to be included in the annuities either as a contribution to the annuities 
or as the basis for a withdrawal from the annuities. 


Before: M. THomas Perkins, President; M. Marc WaALLEN- 
BERG, M. A. G. Kroiuer, M. Rist, M. A. MENDELSSOHN 
THOLDY. 

Whereas by terms of submission dated at Paris, the 18th September 1927, 
the Reparation Commission and the German Government have applied to 
the tribunal for a decision on the following questions, submitted by the Ger- 
man Government with the assent of the Reparation Commission, that is to 
say: 

I. Are the net proceeds of German private property, rights and interests 
which have been, or may hereafter be, liquidated by Allied Powers and dealt 
with by them pursuant to clause 4 of the annex to Section IV of Part X of 
the Treaty of Versailles to be reckoned against the annuities to be paid 
under the Experts’ Plan, 

(a) in so far as in the accounts between Germany and the Allied 
Power concerned credits to Germany for the said net proceeds and 
debits to Germany for Allied claims under the said clause 4 have since 
the 31st August 1924 balanced, or will hereafter balance, one another; 
or alternatively, 

(b) in so far as in the accounts between Germany and the Allied 
Power concerned the said net proceeds have been since the 31st August 


* For an account of the organization and work of this tribunal, see article in this JouRNAL, 
supra, p. 797. 
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1924, or will hereafter be, credited to the German Reich; or alterna- 
tively, 

(ec) in so far as the said net proceeds have been since the 31st August 
1924, or will hereafter be, actually utilized to satisfy Allied claims under 
the said clause 4? 

II. Are the net proceeds of German property, rights and interests which 
have already been, or may hereafter be, liquidated by Allied Powers to be 
reckoned against the annuities to be paid under the Experts’ Plan in so far 
as they have not already been, or may hereafter be, dealt with pursuant to 
clause 4 of the annex to Part X of the Treaty of Versailles and have not al- 
ready been, or may not hereafter be, released to the owners or to the German 
Government? 

III. Are the payments which, according to the notes of the Reparation 
Commission of the 16th February and 29th March 1927 (no. 13/363), the 
Siamese Government made to the Reparation Commission in the years 
1925 to 1927 to be reckoned against the annuities? 

And Whereas the agents of the parties to the present arbitration have 
duly communicated to the tribunal their cases, countercases, and documen- 
tary evidence within the periods fixed by agreement of the parties; 

And Whereas the oral debates lave taken place and have been declared 
closed in accordance with the rules governing this arbitration by virtue of 
the aforesaid terms of submission; 

And Whereas the tribunal has jurisdiction to pronounce upon the ques- 
tions submitted to it for decision, the said questions constituting disputes 
with regard to the interpretation of the Experts’ Plan which by the terms 
agreed at the London Conference, confirmed in this respect by the corre- 
spondence exchanged by the Reparation Commission and the German Gov- 
ernment on the 30th May and 4th June 1925, are to be submitted to it for 
decision ; 

Now Therefore the tribunal, having carefully considered the written 
proceedings and oral debates and the documentary evidence submitted by 
the parties, after due deliberation pronounces as follows: 

I. The net proceeds of German private property, rights and interests 
which have been, or may hereafter be, liquidated by Allied Powers and 
dealt with by them pursuant to clause 4 of the annex to Section IV of Part 
X of the Treaty of Versailles are not to be reckoned against the annuities to 
be paid under the Experts’ Plan in so far as in the accounts between Ger- 
many and the Allied Power concerned credits to Germany for the said net 
proceeds and debits to Germany for Allied claims under the clause 4 have 
since the 31st August 1924 balanced, or will hereafter balance, one another, or 
alternatively in so far as in the accounts between Germany and the Allied 
Power concerned the said net proceeds have been since the 3lst August 
1924, or will hereafter be, credited to the German Reich, or alternatively in 
so far as the said net proceeds have been since the 3lst August 1924, or 
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will hereafter be, actually utilized to satisfy Allied claims under the said 
clause 4. 

II. The net proceeds of German property, rights and interests which have 
already been, or may hereafter be, liquidated by Allied Powers are not to be 
reckoned against the annuities to be paid under the Experts’ Plan in so far 
as they have not already been, or may not hereafter be, dealt with pursuant 
to clause 4 of the annex to Part X of the Treaty of Versailles and have not 
already been, or may not hereafter be, released to the owners or to the Ger- 
man Government. 

III. The payments which, according to the notes of the Reparation Com- 
mission of the 16th February and 29th March 1927 (no. 13/363), the 
Siamese Government made to the Reparation Commission in the years 
1925 to 1927 are not to be reckoned against the annuities. 


REASONS 


I. The tribunal agrees with the opinion expressed by the Reparation Com- 
mission in its countercase (Section 5) and concurred in by the German Gov- 
ernment (reply, Section 14) that, although the specific questions of the in- 
terpretation of the Experts’ Plan submitted to the tribunal by virtue of the 
terms of submission to arbitration, dated the 8th September 1927, differ in 
detail, they contain one common and fundamental element. They all 
raise the issue, not whether Germany is or is not, in some form or other, to 
receive a credit for liquidated property, but whether in some form or other 
Germany is to have a credit against the annuities for the value, or part of 
the value, of such parts of German property, rights and interests in Allied 
or Associated countries as have, since the Ist September 1924, been dealt 
with in some specified fashion under Article 297 of the Treaty of Versailles, 
or under that article combined with Article 243, by the Allied or Associated 
Powers concerned. 

It is this common and fundamental element which is discussed in para- 
graphs 2-14 of these reasons, so that the said paragraphs apply to the three 
questions above referred to jointly and severally. 

2. The issue thus placed before the tribunal has given rise to elaborate 
and illuminating arguments both written and oral, presented by both 
parties, which show to what extent that issue is complex and open to discus- 
sion. In considering those arguments, the tribunal has, as on previous oc- 
casions, constantly kept in mind that its task is to interpret the Plan in its — 
relation to the questions submitted, and that the Plan must therefore needs 
be the central object of the tribunal’s attention. 

3. The matter of private property, rights and interests in an enemy coun- 
try is dealt with by Section IV of Part X of the Treaty of Versailles and, so 
far as the matter now before the tribunal is concerned, particularly by Article 
297 and the annex thereto. 

The claim of the German Government, in its essence, is: that under the 
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provisions of Article 297 of the treaty and of the annex thereto the title to 
and the economic value of any property, rights and interests of a German 
national situated in the territory of an Allied or Associated State, and the 
title to and the economic value of the proceeds of such property, rights and 
interests remain in the German national until the Allied or Associated State 
concerned finally exercises the option which is reserved to it in Article 297 
(B) of the Treaty of Versailles to retain and liquidate such property, rights 
and interests; 

(The German Government indicates in Questions I and II the several 
events which they contend may be accepted as signifying the final election of 
the Allied State to so retain and liquidate.) 

That the final exercise of the said option by the Allied or Associated State 
concerned constitutes a transaction under the Treaty of Versailles by which 
the German national is deprived of property, rights or interests of a value 
fixed by the methods of sale or valuation adopted by the laws of the Allied 
State concerned and property, rights or interests of that value are transferred 
to the Allied State concerned or to the Allies; 

And that if such a transaction has taken place since September 1, 1924, or 
shall hereafter take place the value of the property so transferred shall be 
included in the annuities either as a contribution to them or as a sum to be 
paid out of them as a withdrawal. 

4. The tribunal finds itself unable to adopt an interpretation of the Plan 
by which the value of the property in question is to be included in the annui- 
ties. 

5. It should be recalled, as was done in each of the two previous awards 
rendered by the tribunal, that the task of the Experts was, as pointed out in 
the beginning of the Plan, to “consider the means of balancing the budget” 
and the measures to “‘be taken to stabilize the currency”’ of Germany. As 
stated in Part I, Section I of the Plan, they approached this task “‘as business 
men anxious to obtain effective results,” and they went on to say, ‘‘ We have 
been concerned with the technical, and not the political, aspects of the prob- 
lem presented to us. We have recognized indeed that political considera- 
tions necessarily set certain limits within which a solution must be found if it 
is to have any chance of acceptance. To this extent, and to this extent only, 
we have borne them in mind.” And immediately thereafter they say: 
“The dominating feature of the German budget is Germany’s obligation to 
the Allies under the Treaty of Versailles. We have been concerned with the 
practical means of recovering this debt, not with the imposition of penalties 
and the guarantees which we propose are economic and not political.” 

The above-quoted passages would seem to speak for themselves. In- 
serted, as they were, in the beginning of the Plan, they show in what spirit 
the Experts conceived their task. The Experts were invited by the 
Reparation Commission to consider the means of balancing the German 
budget and the measures to be taken to stabilize German currency. The 
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dominating feature of the German budget they found was Germany’s obliga- 
tion to the Allies under the Treaty of Versailles. They were concerned with 
the practical means of recovering this debt, the payment of which they con- 
sidered was Germany’s primary moral obligation, that is to say: the Experts 
were seeking a means of collecting that debt without allowing this dominat- 
ing feature of the German budget to unbalance the budget or render German 
currency unstable. 

6. There is another passage in the Plan which may be usefully quoted in 
order further to illustrate how the Experts conceived their task. In Part I 
Section VIII (d), fifth and sixth paragraphs, of their report they say: “If 
reparation can, and must, be provided by means of the inclusion of an item 
in the budget, z.e., by the collection of taxes in excess of internal expenditure, 
it can only be paid abroad by means of an economic surplus in the country’s 
activities. We have, it will be seen, attempted to give effect to both these 
sets of considerations by a method we believe to be both logical and practical. 
We estimate the amount which we think Germany can pay in gold marks by 
consideration of her budget possibilities; but we propose safeguards against 
such transfers of these mark payments into foreign exchange as would de- 
stroy stabilization and thereby endanger future reparation.” 

7. The scheme the Experts worked out is an organic, comprehensive 
system, and it should be construed as such. 

It is well-known and was set forth in paragraph 4 of the tribunal’s second 
award, what that scheme was. The Experts recommended that an amount 
which, in their opinion, based on a careful study of the economic condition of 
Germany, could safely be taken from her current revenue without jeopard- 
izing the equilibrium of the German budget, should be paid each year in gold 
marks or their equivalent in German currency into the Bank of Issue to the 
credit of the Agent General for Reparation Payments. And they further 
recommended that these sums were (Part I, Section VI, 9th paragraph of the 
Plan): “only to be withdrawable by the creditor nations under conditions and 
safeguards which will adequately protect the German exchange market and 
the interests of the creditor nations and the German economy.” For that 
purpose they provided for a committee known as the Transfer Committee, 
whose task it would be to regulate the withdrawals of the sums to be regu- 
larly paid each year in gold marks by the German Government into the Bank 
of Issue to the credit of the Agent General for Reparation Payments. 

8. The liquidation of German property, rights or interests in the territories 
of Allied or Associated States does not directly affect the equilibrium of the 
German budget. The indirect connection that operation has with the 
budget owing to Germany’s obligation under the Treaty of Versailles to pay 
compensation to her nationals in respect of the sale or retention of their 
property, rights or interests in Alliéd or Associated States, does not justify 
the inclusion of the liquidation proceeds in the annuities. In accordance 
with the second award rendered by the tribunal, that compensation is not to 
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be regarded as part of the annuities, and therefore must be considered as part 
of Germany’s domestic needs. 

9. Nor does liquidation affect the stability of German currency. For it 
does not call for any conversion of German currency into any other currency, 
or for the transfer of goods from Germany into any other country. 

10. In the opinion of the tribunal the proceeds of the property in question 
cannot be held to be a contribution to the annuities. The Experts begin in 
Section IX of Part I of the Plan by providing that Germany shall make pay- 
ment from three sources: (A) from her ordinary budget; (B) from railway 
bonds and transport tax; and (C) from industrial debentures. They then 
analyze these sources and the amount which in their opinion can be derived 
in the several years from each, and in Section X they summarize their con- 
clusions. Thereafter in Section XII they provide that all these payments 
shall be made in gold marks or their equivalent in German currency into the 
Bank of Issue to the credit of the ‘“‘ Agent for Reparation Payments.” The 
proceeds of the liquidation are not one of the sources named by them. They 
are not realized in German currency, and they are not paid into the Bank of 
Issue to the credit of the Agent for Reparation Payments. 

11. The tribunal is also of opinion that the value of the liquidated prop- 
erty does not call for a payment or withdrawal from the annuities. It is true 
that the Plan is to be interpreted in a broad sense. It is also true that the 
fact that a payment is not expressly enumerated in the Plan as one of those 
which is to be made from the annuities does not exclude it from being made 
therefrom. If a payment falls within one of the categories mentioned or 
within the reasons for which any of those categories mentioned are in- 
cluded, then that payment should also be included. 

In the opinion of the tribunal, however, payments arising from the liquida- 
tion of the property in question do not fall within any of such categories or 
the reasons for the inclusion of those categories. 

The Experts were primarily interested in the means of balancing the 
budget of Germany and the measures to be adopted to stabilize her currency. 
For this reason it was decided by the tribunal in its first award that certain 
payments for social insurance were to be included in the annuities although 
not expressly mentioned by the Experts, because they did affect the German 
budget. In its second award the tribunal decided that, to be included in the 
annuities, payments must be made to the Allies. The payments now in 
question are made to the Allies, but they do not affect the German budget. 
By the same reasoning, if they tended to create instability of the German 
currency, they should be included even though not expressly mentioned. 
But these payments do not tend to create instability of German currency, 
and therefore that reason for including them in the annuities does not apply. 
It is true that if these payments were to be included in the annuities, they 
would make possible withdrawals which could not otherwise be made at 
times when German exchange was weak. But this fact does not affect 
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the stability of German currency, which is protected by the duty laid upon 
the Transfer Committee not to make transfers which will jeopardize the 
stability of the currency. It merely affects the amount of the funds which 
in the event of unfavorable exchange conditions are to accumulate in 
the hands of the Agent General for Reparation Payments and, when and 
if those accumulations reach the maximum provided in the Plan, the 
amount of the annuities which are to be paidin the succeeding year or 
years. 

This conclusion is expressly confirmed by the language of Part I, Section 
XI of the Plan. The Experts say in the fourth paragraph of this section: 
“The Committee have noted the important fact that Germany is not in a 
position to ascertain her liabilities out of the Peace Treaty as demands are 
made upon her from time to time during the year, which cannot be calculated 
beforehand. It appears to us a matter of impossibility for any budget to be 
scientifically compiled and satisfactorily balanced under such an arrange- 
ment, and that therefore means should be found to bring this system to an 
end. The difficulty will be satisfactorily met if Germany’s liabilities for any 
particular year are absolutely limited according to our plan, and, as sug- 
gested above, made inclusive of all possible charges whether in or outside 
Germany including the costs of the administrative controls which are set up 
by our plan.” This shows what the Experts had in mind in providing for 
inclusive amounts. It was to prevent unexpected demands being made 
upon the budget. 

12. But the tribunal does not have to depend upon any general language 
or reasoning from language for support for its conclusion. The Experts ex- 
pressly cover the point. They say in the first paragraph of Section XI: 
“Before passing from this part of our report we desire to make it quite 
clear that the sums denoted above in our examination of the successive 
years, comprise all amounts for which Germany may be liable to the Allied 
and Associated Powers for the costs arising out of the war, including. . . 
clearing house operations to the extent of those balances which the Repara- 
tion Commission decide must legitimately remain a definitive charge on the 
German Government... .’’ Without entering into the question of just 
what the function of the Reparation Commission was in the matter, it is 
clear that the balances referred to were debit balances of Germany arising 
from clearing house operations, and the statement of the Experts is that 
clearing house operations were to be included to the extent of her debit 
balances from clearing house operations, and by necessary implication only 
to that extent. The proceeds of liquidation are credits to Germany, not 
debits or debit balances. In other words, clearing house operations were 
to be included in the annuities only so far as they resulted in balances which 
Germany was called upon to pay in cash or in so far as they resulted in a 
charge upon the budget. It is to be noted that if the transactions here un- 
der discussion are clearing house transactions only in those cases where the 
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clearing office system has been adopted, they are in every relevant sense of 
the same nature where that system has not been adopted. 

13. In the opinion of the Tribunal what has been said above establishes 
that, as a matter of interpretation of the Experts’ Plan, the proceeds of 
liquidation of the property, rights and interests of German nationals situated 
at the time of the coming into force of the Treaty of Versailles in the terri- 
tories of Allied or Associated Powers are not to be included in the annuities 
either as a contribution to the annuities or as the basis for a withdrawal 
from the annuities. 

14. In view of the very exhaustive arguments, both oral and written, of 
the parties, the tribunal wishes to state that, whether or not in the juridical 
sense the ownership of the property, rights, or interests in question re- 
mained in the German national concerned up to the date, however deter- 
mined, of the final exercise by the Allied Power in question of the option 
to retain and liquidate, the economic value of the right, if any remained, 
of the German national, in such property was to a great extent destroyed 
by the provisions of Article 297 of the Treaty of Versailles. This fact and 
the use that had been made by the Allies of the right thus reserved to them 
must have been known to the Experts. As business men uninterested in 
juristic constructions they were therefore quite justified in not regarding this 
property as an asset of value in their estimate of what Germany could pay 
or what should be included in the annuities. 


15. The reasons given above apply to the three questions submitted to 
the tribunal. There is nothing which in the opinion of the tribunal can lead 
to anything but a negative answer to the three questions, no matter when 
the property concerned may be or have been liquidated or accounted for. 

Done at the Hague, on May 29, 1928, in English, French and German. 
In case of dispute as to the interpretation of this award, the English text 
shall be authoritative. 


Tuomas N. Perkins, President. 
E. N. vAN KLEFFENS, Secretary. 


BOOK REVIEWS * 


Le Panaméricanisme et la Sixiéme Conférence Panaméricaine. By Ale- 
jandro Alvarez. Paris: Les Editions Internationales, 1928. pp. 190. 
Index. 


In this analytical study of the Sixth International Conference of Ameri- 
can States the eminent Chilean jurist achieves his purpose admirably, 
which was to prove, particularly to Europeans, that the Havana meeting 
was rich in accomplishment. To an analysis of the achievements of the 
conference the learned author appends much keen, profound comment, 
and once again exposes several of his favorite theories: the desirability of 
reorganizing the League of Nations according to a regional plan which might 
englobe the Pan American Union; the evolution of a distinctly American 
international law; the existence of a mentality peculiar to the American 
States; and finally the continental character of the Monroe Doctrine, 
which he considers to be truly a ‘‘regional understanding.”’ In his opinion, 
the policy instituted in San Domingo by President Roosevelt is not properly 
a corollary of the Monroe Doctrine. One may question the assertion that 
the Latin American States are so firmly united that they form “‘but one 
great nation divided into states.”’ Nor can we accept without some quali- 
fication the statement that in case of a war between two members of the 
League of Nations, the other members of the League, according to the 
general view, cannot maintain their neutrality. Dr. Alvarez typifies Latin 
American opinion in favoring a solution of the problem of intervention by 
making it collective, particularly by granting to the Pan American Union 
a certain degree of political responsibility. But unlike many Latin Ameri- 
can thinkers, he repudiates absolute non-intervention, and terms the present 
policy of the United States in Central America not “impérialisme” but 
“hégémonie.”’ 

The profound and timely comments contained in this work, and the high 
place in international law and diplomacy occupied by the eminent author, 
make it an outstanding contribution to the literature relating to the subject. 

Joun B. Wuitton. 


Navies and Nations. By Hector C. Bywater. Boston and New York: 

Houghton Mifflin Co., 1927. pp. viii, 285. Index. $4.00. 

This volume, by a British civilian naval expert, is a comprehensive review 
of naval developments, including both their political and technical aspects, 
from the end of the World War to January, 1927. While sometimes a 
British bias is naturally shown, in the main it is accurate and impartial. 

Going to press just previous to the convening of the tri-party Naval 
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Conference at Geneva initiated by President Coolidge, perhaps the most 
interesting general feature of the book is the fact that it undermines the 
position subsequently taken by the British Delegation at Geneva, especially 
upon the important question of crusiers, which deadlocked the conference. 

Mr. Bywater anticipated the general contentions of the American Dele- 
gation respecting the American need of cruisers by stating: 


With few modern cruisers now at its disposal the American Navy 
could do practically nothing to secure the safety of the trade routes 
in war. . . . In the absence of swift cruisers to hold hostile raiders 
in check, the American merchant marine would in all likelihood be 
swept from the sea. ... Twenty additional cruisers . . . would 
be a cheap form of insurance for America’s large and increasing volume 


of seaborne trade. 


He also gave unconscious advance support to the American contentions 
at Geneva in favor of a large type of cruiser, especially in view of the paucity 
of American naval bases. This American position met with the charge 
that we desired an offensive type of ship, whereas the British proposal 
(at Geneva) for cruisers of from 7,500 to 6,000 tons were said to be suited to 
defensive needs only. Mr. Bywater’s comments on this phase of naval 
warfare are as follows: 

The line of demarcation between defensive and aggressive warfare 
at sea, never clearly drawn, has long ceased to be visible... . Most 
of the German cruisers that played havoc with British trade in the 
early part of the war were ships of less than 5,000 tons. 


As previously noted, it was principally upon this question of large versus 
small cruisers that the Geneva conference split, although the issue of total 
quotas of cruiser tonnage was almost as sharply drawn, the British minimum 
tonnage being well above the maximum which the Americans were willing 
to accept. Again Mr. Bywater had anticipated the issue by a warning that 
“British true interest lies in promoting the cause of naval restriction by 
every means at our command,” arguing that an opposite policy could only 
result in forcing the United States into excessive building, which she could 
afford better than Britain. 

These and similar attitudes on other questions speak for Mr. Bywater’s 
impartiality. He appears to be unwarrantably critical of the professional 
naval officer, often holding them responsible for decisions which must nec- 


essarily be made by politicians and statesmen. 
DupLey W. Knox. 


The Mission of William Carmichael to Spain. By Samuel Gwynn Coe. 
Baltimore: The Johns Hopkins Press, 1928. pp. viii, 116, xii. Index. 
$1.00. 

This doctor’s thesis contains a narrative account of the service of William 

Carmichael as secretary of John Jay in his mission to Spain during the 
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Revolution, and as chargé after the departure of Jay. The narrative covers 
a period of fourteen years, and details the unhappinesses consequent upon 
“being stationed at a court with which we had no treaty, without regular 
means of sending or receiving information, with a salary incommensurate 
with the expense of living decently in Spain, gradually exhausting his own 
financial resources to maintain respect for himself and his country, with 
scanty thanks for such services as he did render, and dealing with a court 
not too well pleased with its treatment by his government.” The volume 
is written from a narrow range of sources, and entirely from materials 
available in Washington and Baltimore. It is also somewhat narrow in its 
treatment of events, inasmuch as it does not show the interplay of our 
diplomatic fortunes in Spain with events elsewhere. Its main contribution 
is in demonstrating that inability to maintain anything like reliable com- 
munications with his own government reduced much of the work Car- 
michael might have done to futility. One gets the impression of photo- 
graphs taken just as the moving object is passing from the field of vision. 
The book is a clear and sound record of a dreary and uninspiring mission. 
The agency of Carmichael proved more significant for what was not achieved 
than for what was actually accomplished. 
Henry M. Wriston. 


Documents diplomatiques secrets russes, 1914-1917, d’aprés les archives du 
Ministére des affaires étrangéres ad Petrograd. ‘Traduit du russe par J. 
Polonsky. Paris: Payot, 1928. pp. 333. 25 frances. (Collection des 
mémoires, études et documents pour servir & l’histoire de la guerre mon- 
diale.) 

The Soviet authorities, with the hostile honesty afforded by their control 
over Tsarist files, have for several years been publishing selections from the 
historical documents of the previous régime. The editing of the Krasnii 
Arkhiv and the Centrarkhiv is good; the selection, in the nature of the case, 
replete. The present volume renders into French six series of those docu- 
ments, all of them supplying valuable authentic details of the spontaneous 
combustion that finally culminated in the World War. 

In the memoranda of the Russian Foreign Office from July 16 to August 2, 
1914, is the veritable diary of the ministry during that period. The other 
five batches of correspondence are “secret pourparlers’’ between Russia and 
Turkey, July 25-November 1, 1914, Bulgaria, July 25, 1914—October 5, 1915, 
Rumania, July 29, 1914-August 28, 1916, Italy, August 4, 1914—-May 25, 
1915, and between the Allies respecting Constantinople and the Straits, 
November 15, 1914-February 5, 1917. Very few of the dispatches have 
previously been available. 

No general verdict on World War diplomacy is changed by the evidence 
of these documents. On the other hand, almost every page contains con- 
tributory or clarifying details that in a properly written history would add 
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tone and perspective to the general picture. It is a book which the serious 
historian should use in detail. A rather careful special perusal of it reveals 
no serious applications of international law in the relations of one of the 
greatest prewar states to the half dozen problems which most nearly con- 
cerned it. Decisions resulting from judgments of ‘ policy”’ abound instead. 
A very little law would have improved most of the diplomacy. 

Denys P. Myers. 


The Responsibility of States in International Law. By Clyde Eagleton. 
New York: New York University Press, 1928. pp. xxiv, 291. Index. 
$6.00. 

In the concluding chapter of this work, the author states that the most 
important result of the study of the principle of responsibility in interna- 
tional law is the growth of respect for the idea that the so-called sovereign state 
is not irresponsible, and the acknowledgment that it is subject to external 
restraint; and the substitution in place of irresponsible sovereignty, of 
constantly widening rules of responsibility to which states are legally bound 
to submit. 

It would not seem too much to assert that the chief result obtained by the 
writer’s study of this very interesting and somewhat intricate subject is an 
arrangement, discussion, annotation and presentation under separate well- 
selected and well-defined heads, of the general question of the responsibility 
of states in international law which, in the aggregate, constitutes a welcome 
and valuable addition to the existing literature on the subject. 

In his first chapter, entitled ‘Historical and Legal Background,” the 
author, after announcing the existence of the principle of responsibility be- 
tween states, asserts that, with respect to its application and operation, 
‘a chaos of interpretation reigns.’”’ This condition he ascribes to an un- 
certainty as to the exact bearing of the word “responsibility,’’ which he 
defines as “‘the principle which establishes any obligation to make good any 
violation of international law producing injury, committed by the respondent 
state.’ National responsibility is, he says, the inevitable and immediate 
result of the perpetration within physical limits subject to state control of an 
internationally injurious act; and “while diplomatic action may not be 
appropriate or material reparation demandable until the state has defaulted 
in its obligation of giving local redress, responsibility nevertheless exists. . . .” 
This distinction he characterizes as vital, and as one to be insisted upon. 

Following this historical introduction the author takes up and discusses in 
detail the following subjects, devoting a chapter to the consideration of each: 
responsible persons, the acts of agents, the rule of local redress, mobs and 
civil wars, contractual claims, and the measure of reparation. 

We may or may not agree with the author’s view that the Grotian theory 
of complicity or condonation is ‘‘no longer acceptable,’ and has in some way 
been supplanted by the theories of Triepel or Anzilotti. We may or may 
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not feel that the author’s account of the exact issues raised before the 
General Claims Commission, United States and Mexico, in the North Ameri- 
can Dredging Company case would have been more easy of grasp for one 
unfamiliar with the facts had the writer quoted in full Article V of the treaty 
under which that Commission functions. It may be that certain contentions 
of the author are subjected to a redundancy of iteration; that the force of 
declared distinctions runs the risk of loss by virtue of repetition. The 
important fact remains that the contentions made are almost invariably 
supported by authority, that the distinctions are clear cut, and that both are 
the result not only of a most exhaustive study of international precedents, 
but of the application to problems of no mean intricacy the earnest attention 
of a keen and discerning mind. 

The enthusiasm as well as the care with which the author has entered upon 
this work are reflected in a wealth of annotations, a feature which of itself 
affords a distinct and notable contribution to the bibliography of inter- 
national law. 

CLEMENT L. Bovuveé. 


Political Science and Government. By James Wilford Garner. American 
Book Company, 1928. pp. x, 821. 


Under the new name appears a most thorough and most welcome revision 
of the familiar Introduction to Political Science of 1910. The many changes 


in these eighteen years have required corresponding alteration in the 
essential facts in this treatise, but slight shifting of position in the funda- 
mental definitions and concepts. The material entirely new comprises 
252 pages, with more than 25 pages of expansion of other topics, a total 
of 34% of the text. Much of the rest has been rewritten, with more than 
a hundred other minor insertions or alterations. 

In Part I, Political Science, under relation of political science to other 
subjects, there are added statistics, psychology, biology, geography, eth- 
nology, ethnography and anthropology. Under the state distinguished 
from other associations, the pluralistic theories are considered and discarded. 
The League of Nations and the Papacy are added. The development of 
nationalism and the rights of nationality are new topics, as are the theory 
of self-limitation and the limitations of international law, under limited 
sovereignty. Under associations and unions, the Central American Fed- 
eration is added, and the League of Nations is given considerable space. 
On the theoretical side, the discussion of the organismic theory is expanded 
considerably. The idealistic or metaphysical theory of the state is a new 
topic, with leanings toward Hobhouse. The discussion of territory includes 
subsoil and marginal sea, the superincumbent air space, and the restrictions 
resulting from international servitudes. 

New material in Part II, Government, includes extended discussion of 
cabinet government in the Dominions, Italy and other European countries; 
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the presidential system in the United States; the Swiss and Soviet systems. 
The progress of republicanism and consideration of monarchy contain 
significant observations and conclusions. Indeed the whole topic, democ- 
racy and popular government, receives more careful critical analysis. De- 
concentration and decentralization, and another analysis of federal, cabinet, 
and presidential government are added under unitary and centralized gov- 
ernment. Under the legislature, the section on upper chambers is new, the 
consideration of the lower chamber is expanded, and professional or oc- 
cupational representation receives fuller treatment. Under executive, 
ordinance power receives more space, and the twelve-page discussion of 
types of republican executives is new. Under the judiciary, declaratory 
judgments and advisory opinions are the most significant additions. 

Major omissions include the entire chapter on citizenship, and the pa- 
triarchal and matriarchal, force, historical and evolutional theories as to 
the origin of the state. Chapter headings and other titles throughout the 
book have been restated and there has been much rearrangment of material, 
but the tone and temper of the original is maintained consistently. 

For any who may not be familiar with the older work, it may suffice to 
say that the new will continue its position as the most scholarly single 
treatise on the principal theories and facts in the field of political science 


and government. 
F. H. 


La Radiotelegrafia nel Diritto Internazionale. By Ettore Grande. Milano: 

Ulrico Hoepli, 1927. pp. xi, 151. L. 12.50. 

In the preparation of the present work, Dr. Grande apparently had in 
mind the International Radiotelegraph Conference of Washington, in- 
vitations for which had just been issued. After a brief discussion of the 
theories of air-space, the author devotes about one-third of the book to 
radio in peace. While there is a chapter dealing with the laws in force in 
various states for the regulation of radio, for the most part the text is a 
commentary on the Radiotelegraph Convention of 1912 and other con- 
ventions which deal with radio. Several suggestions for improvement in 
conventional stipulations are made, some of which accord with action sub- 
sequently taken at Washington. Dr. Grande’s discussion of the problems 
which have arisen or may arise from the use of radio in wartime is inter- 
esting, as well for the variety of problems discussed as for the solutions 
proposed. The author makes good use of the Hague Conventions, though 
by no means confining himself to them. Curiously enough, he does not 
mention the work of the Commission of Jurists in 1922. His approach is 
usually that of the neutral whose interests can best be served by a con- 
tinuance of radio facilities. 

The book ends with a plea for a single convention to incorporate all 
provisions relating to electrical communications. The plea is interesting 
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in the light of the successful efforts of states primarily concerned with the 
Safety of Life at Sea Convention and the Air Navigation Convention 
stringently to restrict the scope of the Radio Convention where it touched 
those fields. More important, it overlooks the situation in countries like 
the United States where practical considerations dictate the separation of 


wire and radio conventions. 
Irvin STEWART. 


Zur rechtlichen Natur der Vélkerbundsmandate. Von Dr. F. Gsell-Triimpi. 
Glarus: Druck und Verlag von Rud. Tschudy, 1928. pp. 95. 6 Swiss 
francs. 

This was written as a doctor’s thesis at Zurich and apparently was sug- 
gested by Schneider’s book (reviewed in this JouRNAL, Vol. 21, p. 404), which 
the author thinks emphasizes the historical background of the mandates 
system to the neglect of juristic analysis. It differs from Van Rees’s excellent 
treatise on the subject by ignoring the actual organization and functioning of 
the system. It is thus an exclusively juristic treatise, and naturally devotes 
much attention to the location of sovereignty in the mandated areas. After 
defining sovereignty as “‘the sum of the rights which in principle belong to a 
subject of the international law of a given time in its relations with other 
international law subjects as also with its own subjects” (p. 40), the author 
attributes this quality to the mandated communities themselves, though 
admitting that for the time being they are deprived in whole or in part of its 
exercise (p. 52). In this he agrees with Stoyanovski (reviewed in this 
JOURNAL, Vol. 19, p. 838). 

The author’s originality lies in the distinction he makes between the 
criteria for interpreting contractual and law-making treaties. While the 
intent of the parties as disclosed by preliminary materials is conclusive for 
the former, in the latter, of which he considers the League Covenant an 
example, such materials are of secondary importance. Legal science he 
insists must be resorted to. Thus writers who have stressed the transactions 
at Paris in 1919, the declarations of allied statesmen, etc., to interpret Article 
22 of the Covenant, are discounted. Instead, our author forms his judgment 
on a meticulous examination of the text and a use of private law analogies to 
elucidate the terms ‘‘mandate” and “tutelage.”” The term “trust” he 
thinks, with justification from the French text, was not used ina technical sense. 

While this distinction has not been widely recognized, it seems probable 
that with the increase of multilateral law-making treaties, it will grow in 
importance. Interpretation of such documents from preliminary materials 
is as hopeless as would be the interpretation of statutes from legislative 
debates. It is also important, as the author points out, that standards of 
interpretation should be accepted for documents designed to be permanent 
which leave some freedom to adapt the ideas of the text to changing condi- 
tions (p. 11). 
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The author shows a mastery of the extensive literature of his subject in all 
languages, and is convinced of the importance of the mandates system, which 
he thinks will not only benefit the mandated territories, but will react on the 
colonial policy of the Powers. These will no longer be able to act contrary 
to the mandate standards, even in their own colonies he thinks, ‘ without 
exposing themselves to the powerful judgment of public opinion and its 


consequences”’ (p. 92). 
QuINcCY WRIGHT. 


L’ Imposition des Successions en Droit International et le Probléme de la 
Double Imposition. By Dr. Paul Guggenheim, Geneve: Georg «& Cie, 
S. A. 1928. pp. 137. 5 Swiss francs. 

This monograph discusses multiple succession taxés in the international 
field. The problem is similar to questions raised by our States in their 
unseemly scramble to assert taxing power to the fullest extent over any 
estate that may be reached. Dr. Guggenheim logically develops his 
_ subject under the following titles: (I) The problem of multiple taxation of 
successions under international law; (II) International practice as affecting 
multiple taxation of succession rights; (III) Solutions prepared by inter- 
national organizations for avoiding or limiting multiple succession taxes; 
(IV) Codification or bilateral treaties ? 

The problem springs from the inequity of an identical tax on the same 
property by different nations. Any remedial movement, however, is con- 
fronted with the endless diversity of national fiscal policies and the reluc- 
tance of any sovereign to suffer any limitation of its right to tax. The 
author in the third title considers the proposals for uniformity made by the 
Institute of Internation] Law, the International Law Association, the 
International Chamber of Commerce and the League of Nations. 

In the concluding title the author discusses the question of whether a 
multilateral or a bilateral convention affords the best means of progress 
at this time. The conclusion is that a multilateral treaty would be pre- 
mature, as it could incorporate only those principles on which most nations 
could agree. 

The study is carefully indexed and fully annotated. International 
legislation on this problem, whether by multilateral or bilateral treaty, is 
likely to be retarded by the complexity of the questions raised and the 


diversity of municipal legislation. 
Howarp 8. LeRoy. 


Danzig, Polen und der Vélkerbund. By Hans Adolf Harder. Berlin: Georg 
Stilke, 1928. pp. 134. Mk. 5. 
The Versailles Treaty created two situations, and also two problems, un- 
usual in international relations: the Saar Basin and the Free City of Danzig. 
The similarity between the two problems, however, largely ends in the fact 
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that both situations are unusual, for while t e Saar Basin is under the super- 
vision of the League, Danzig is an independent sovereignty and is under the 
protection of the League; and this study concerns itself with the problems 
arising out of the peculiar position of the “Free City.” That position was 
originally determined by the Treaty of Versailles, the constitution of Danzig 
and a treaty between Poland and Danzig, November 9, 1920. In the seven 
years since then, the period covered by this study, the conflicts and disputes 
between Danzig and Poland have been numerous enough to enable the 
author to form an estimate as to the functions and value of the League as a 
protector of the Free City. In its capacity of protector the function of the 
League is necessarily a negative one, for it operates only when Poland com- 
mits an aggression, or what Danzig regards as an invasion of its rights, and 
the controversy is referred to the High Commissioner of the League, who re- 
sides in Danzig, or to some other agency created by the League or by treaty, 
or when it is referred to the Council of the League itself. Among the con- 
troversies that have arisen, and are here discussed, are the Polish claim to 
sovereignty over Danzig, the attempt on the part of Poland to use Danzig as 
a military and naval base, to interfere in the internal administration of the 
city, to limit its powers in foreign affairs and to subordinate its economic life 
to that of Poland. The decisions upon these and similar questions by the 
legally constituted authorities have furnished the material from which the 
work of the League is judged. In the last chapter the author gives an esti- 


mate of the results of seven years under the protection of the League, and 
also several new proposals which in his opinion might conceivably be em- 
ployed to settle the outstanding problems by peaceful means. This book isa 
critical and fair account, well documented, and the best work that has thus 
far appeared upon this important subject. 


Kar. F. GEISER. 


South America Looks at the United States. By Clarence H. Haring. New 

York: The Macmillan Company, 1928. pp. x, 243. $2.50. 

Here is a valuable and seasoned study of current international thought in 
South America. Dr. Haring’s book covers, in its pleasant pages, the whole 
range of the questioning of the diplomat, internationalist, student and busi- 
ness man, about the attitude of that mighty continent toward the United 
States. Frankly a social and political study (completed, it should be added, 
before the Sixth Pan American Conference opened in Havana last winter), 
it brings a fine maturity of judgment to the evaluation of the intangibles that 
are so important to the working solution of all the problems of our current 
relations to the eleven intensely individual republics of that hemisphere. 

There is no sparing of the United States, no glossing over of the criticisms, 
in books, in the press, and in private conversation and common opinion, that 
are showered upon us in South America today. Rather, these are all gath- 
ered here, carefully evaluated and set against our diplomatic shortcomings 
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(and triumphs) and our gestures of friendship. These conclusions (page 191) 
are reassuring, but free from any self-deception as to the situation: 

Despite the fact that past misdeeds seem to speak louder than an 
occasional gesture of friendship, the writer feels that confidence in the 
United States during the past decade has probably increased rather than 
diminished. .. . Givena reasoned and far-sighted diplomacy at Wash- 
ington, an intelligent and organized propaganda can easily increase their 
number (7.e., of admirers) and serve to persuade our southern neighbors 
that the imperialistic spirit is not a dominating one in this country, but 
rather a spirit of codperation and community of interest. 


The author went to South America in 1925 and 1926, for the express pur- 
pose of arriving “‘at an understanding of some of the more general factors 
that govern the relations between the people of the United States and the 
nations of the southern continent.”” He made his study thoroughly, as- 
sembled it in a workmanlike fashion, and has written a book of great time- 
liness and substantial value. His approach is direct, and in his opening 
chapter, ‘‘The Colossus of the North,” he has presented a picture of the 
Latin American policy of the United States that has in it the objectivity that 
a Frenchman might bring to the issue, but seasoned with the intimate knowl- 
edge of our own national psychology and with it a clear vision of the varied 
Latin American attitudes that no Frenchman and indeed no Latin American 
could attain. Not all of the author’s conclusions and criticisms will be 
endorsed by everyone, but he grants honesty of purpose to the diplomacy of 
the United States, and recognizes a genuine desire here for closer and more 
friendly relations with, rather than exploitation of, Latin America, an at- 
titude which adds immeasurably to the conviction carried by his book. 

The titles of the five chapters which make up the second section of the 
book on “Sources of Distrust” give a picture of the frankness of Dr. Har- 
ing’s approach, a promise which is fulfilled in the clear-cut treatment he gives 
to each. They are: “Barriers of Race,” ‘“‘Economic Penetration,’ “The 
Monroe Doctrine and Pan Americanism,” “‘ Propaganda and Latin American 
Rapprochement,” “‘Pan-Hispanism”’ and ‘‘Pan-Americanism.’’ The book 
constitutes not merely an introduction but a valuable commentary on any 
study of present-day relations between this country and Latin America. 

WALLACE THOMPSON. 


The Law of Territorial Waters and Maritime Juristiction. By Philip C. 
Jessup. New York: G. A. Jennings Co., Inc., 1927. pp. xxxviii, 548. 
Index. $9.00. 

There is probably no other country in which international law is so much 
discussed both orally and in print as it is in the United States. Unfortu- 
nately, the value of the discussion is not in proportion to its volume, due 
chiefly perhaps to the fact that much of it emanates from persons who are 
without legal training and who therefore necessarily treat the subject from 
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the standpoint of international policy or as a branch of a vague and indefinite 
political science rather than as a branch of law. Whatever one’s answer may 
be to the much mooted question as to whether international law is really law 
at all, there can be no doubt that much which is labelled with that name and 
which is solemnly instilled in confiding students in American colleges and 
universities is certainly not law. Writers and teachers who would not dream 
of attacking a question in the law of contracts or of torts do not hesitate to 
expound the law of nations with results which are not illuminating. Fortu- 
nately, however, there are some notable exceptions whose labors may be 
expected in time to leaven the entire mass. There come to mind at once 
the monumental works of John Bassett Moore, the comprehensive treatise of 
Professor Hyde, and the learned discussion of Diplomatic Protection by 
Professor Borchard. To the works of this group of jurists of established 
repute must now be added Dr. Jessup’s notable volume, which is one of the 
most valuable contributions to international law which has been made by 
any American writer. 

The law of territorial waters is not a new topic in international law. It is 
only necessary to mention the opposing treatises of Grotius and of Selden to 
recall the prominence given to the subject at the very beginning of the de- 
velopment of the system of international law which now prevails. Nor does 
the importance of the subject tend to diminish. For instance, the adoption 
of the Eighteenth Amendment and the measures formulated by the United 
States for making it effective have raised anew the question as to the extent 
of a state’s territorial jurisdiction and the justification for the exercise of any 
control whatever over marginal waters which are part of the high seas. The 
volume under review, therefore, is timely in the sense that it deals with 
questions of present urgency, but, unlike most timely productions, it is not of 
mere ephemeral interest. Its merits as a sound and constructive discussion 
of an important and rapidly developing phase of international law insure it a 
long lease of life. 

Dr. Jessup’s treatise is a model of clear arrangement. In his opening 
chapter he lays the foundation for unambiguous discussion by defining many 
of the terms which he is to use, such as, for instance, those pertaining to dis- 
tance. This is a practice much to be commended. Chapter I is devoted to 
a discussion of the Three-Mile Limit, its genesis and the manner in which it 
has been applied by the chief maritime countries. He stoutly maintains 
that the three-mile limit marks the outer boundary of that part of the margi- 
nal sea which is under the territorial jurisdiction of the littoral state, but he 
holds, and it appears to the present writer with correctness, that such a rule 
is not inconsistent with the exercise of other rights over the high seas beyond 
the three-mile limit. He emphasizes in Chapter II the distinction between 
territorial dominion and rights of jurisdiction and control. He confines the 
term jurisdiction to the power of the courts to adjudicate, while he applies the 
term control to the power of executive or administrative officers to govern 
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the actions of individuals or of things. Jurisdiction, in the sense in which Dr. 
Jessup employs the term, can exist only where the state possesses the same 
degree of authority which it possesses on land, while control may be exercised 
in regions where it makes no pretense to sovereignty or exclusive control. 
The recognition of this distinction would go far toward the establishment of 
jurisdiction over marginal seas upon a basis which could be universally 
accepted. 

The third chapter is devoted to an analysis of the commonly accepted doc- 
trine that the marginal seas within the three-mile limit are as much a part of 
the littoral nation’s territory as is its land. While the practice of nations is 
everywhere based upon the application of this principle, there has been great 
reluctance to accept it explicitly because of its apparent conflict with the 
principle that the seas are common property and incapable of appropriation. 
But here again considerations based upon practical convenience and necessity 
have triumphed over theory. After a detailed examination of the practices 
of the principal maritime states, Dr. Jessup concludes that the three-mile 
limit is now a firmly established rule of international law. It may be true 
that the considerations which originally led to its establishment and to the 
determination of its extent no longer obtain, but that merely argues that the 
rule has ceased to conform to the facts of international life and should 
be changed. The numerous exceptions to its application in its old-time 
rigor which are now recognized indicate that such a change is probably in 
progress. 

The next four chapters deal with the practice of the United States in the 
application of its prohibition laws to foreign vessels coming into American 
ports, the principles upon which, in the absence of treaty, it asserted the 
right to seize vessels hovering upon its coasts with intent to violate its laws, 
the liquor treaties, and the judicial decisions which have been made in the 
attempt to enforce them. To the practicing lawyer who is called upon to 
deal with these questions these chapters should be invaluable. 

Chapter VIII deals in a comprehensive and satisfactory manner with the 
peculiar questions which arise in connection with bays. The final chapter, 
entitled The Law of the Future, deals with the various proposals which have 
been formulated for the codification of the law of territorial waters, and, 
as a unique feature, includes Dr. Jessup’s own suggestion of a new codifica- 
tion. It is evident from the foregoing that, in the judgment of the present 
reviewer, Dr. Jessup’s treatise is to be commended for its comprehensiveness, 
for its clarity of statement, and for its sound and original thinking. Itisa 


book of permanent value. 
LAWRENCE B. Evans. 


f 4 


BOOK REVIEWS 933 


Le Droit des Gens Moderne. By Marcel Moye. Paris: Recueil Sirey. 

Second Edition, 1928. pp. xv, 488. 

It has often been observed that the present science of international law 
is like the trappings of royalty which still survive in some democratic coun- 
tries,—an inheritance of form which the substance of the law has long out- 
grown. Certain it is that one who first observed the existing facts of inter- 
national relations and then turned to formulate a theory of his own as to the 
law governing such relations would be led to make few of the generalizations 
which accompany the average text-book on the subject. 

Professor Moye’s elementary text, now in its second edition, follows the 
traditional lines and makes no effort to reconcile modern conditions with 
eighteenth century theories. While he is aware that the League of Nations 
exists and has words of praise for it, he seems unaware of the fundamental 
change of which it gives promise in the theory of international law or of the 
importance of the actual administrative work that it is carrying on. The 
significance of the Permanent Court of International Justice goes unnoticed, 
and the court itself is discussed as if it were merely a modification of earlier 
ways of choosing arbitrators. The doctrine of intervention, treated at 
considerable length, is regarded chiefly as an exception to the principle of 
non-intervention rather than as a positive principle based upon the defense 
of rights under an inadequate system of law. 

But these and other minor faults aside, the present text has many merits. 
It is for one thing very readable, and while less condensed than an American 
text, is far more graphic in its narrative of events. Moreover, the examples 
cited are those which have an importance to the average European and the 
point of view is that of a Frenchman, for both of which reasons the volume 
will be the more helpful to American readers. Occasionally the author 
indulges in an expression of opinion, as in attributing to Germany the sole 
responsibility for the war or in interpreting the motives of the United States 
in its attitude towards the Central and South American states, which seems 
considerably short of scientific. But for all that, the author is a liberal and 
his observations upon the future of international law show him to be in full 
sympathy with the growth of a more exact and comprehensive rule of 
conduct. If progress for the moment seems slow one has, he believes, only 
to compare the present with the past to mark the advance that has been 


made. 
C. G. Fenwick. 


Meine letzten Verhandlungen in St. Petersburg Ende Juli 1914. Tagesauf- 
zeichnungen und Dokumente. By Graf F. Pourtalés. Neue, um die 
Dokumente erweiterte Ausgabe. Berlin: Deutsche Verlagsgesellschaft 
fiir Politik und Geschichte m.b.H., 1927. pp. xii, 198. Mk. 15. 

In the spring of 1919, while the peace negotiations at Paris were taking 
place, memoirs of the last Imperial German Ambassador to Russia, Count 
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Pourtalés, covering the period of the last nine days immediately preceding 
the declaration of war, were published, with the consent of the German 
Foreign Office, in pamphlet form. This first edition has been long since 
exhausted. In 1927, the present republication in book form was effected, 
prompted, apparently, by the publication, in 1927 at Paris, of the memoirs 
of the Russian Minister of Foreign Affairs until and during the war, Sazonow. 
An American edition of the Sazonow memoirs came out in 1928 in New York 
under the title Fateful Years 1909-1916. They have been replied to in 
Germany by an extended volume, by Friedrich Stieve and Count Max 
Montgelas, under the title Russia and the World Conflagration (Russland 
und der Weltkonflikt). 

This republication, extremely valuable also for comparison with the 
Sazonow memoirs, has been augmented by documents taken from the 
official German publication of war documents (Die Deutschen Dokumente 
zum Kriegsausbruch, 1914, by Count Max Montgelas and Prof. Walther 
Schiicking, Berlin, 1927, 4 vols.), comprising 110 pages of text and docu- 
ments reciprocally supplementing each other, which greatly adds to a full 
grasp of the momentous situation. The impression gained from this volume 
is of a diplomatist, upright and courageous, who tried his best, although in 
vain, to stem the inrushing war tide, within the limits imposed upon him 
through the traditions of the old diplomatic school, rendering herein an 
accurate and detached report of the events of those eventful days which 
immediately brought on the world cataclysm. Not the least interesting 
aspect are the reprinted marginal remarks placed by the Kaiser upon the 


diplomatic reports and plainly showing his mentality. 
ARTHUR BURCHARD. 


De officio hominis et civis juxta legem naturalem libri duo. By Samuel von 
Pufendorf. 2 vols. New York: Oxford University Press, American 
Branch, 1927. $4.00. 

Vol. I: A photographic reproduction of the edition of 1682, with an introduc- 
tion by Walther Schiicking, and List of Errata. pp. 30a, xxii, 167. 

Vol. II: A translation of the text, by Frank Gardner Moore, with translation 
(by Herbert F. Wright) of introduction by Walther Schiicking, and index 
by Herbert F. Wright. pp. 26a, xii, 150. 

This work is the tenth of the series of Classics of International Law re- 
produced under the auspices of the Carnegie Endowment for International 
Peace. In all respects it maintains the high standard set by the preceding 
books of the series. The photographic reproduction, made from a copy in 
the possession of the library of the Harvard Law School, is done so beauti- 
fully that it gives the impression of a work freshly set up in the type of the 
period. The two colors of the title page of the original have been reproduced. 


1See review herein, p. 940. 
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Professor Schiicking gives in his introduction the essential biographical 
data concerning Pufendorf, an analysis of the present work, and a luminous 
critique of his doctrine. His estimate of Pufendorf’s influence in the field of 
international law is significant. He feels that in the De officio there are ‘“‘no 
tangible contributions” (keine sichtbaren Errungenschaften). Only two 
chapters (lib. ii, cap. 16, 17) deal with questions of international law, and in 
these, Pufendorf’s conclusions are clearly traceable directly to Grotius. The 
importance of Pufendorf is this: that he centers his legal system under the 
concept of duty, ethical and moral. This idea is derived from the abstract 
ideal of ‘“‘sociableness”’ (der Soziabilitét), so that Pufendorf’s man is the 
social man. Pufendorf is at this point a pathfinder. Professor Schiicking 
holds that this doctrine must be authoritative today for the governance of 
the increasingly intimate relations of states under international law, for the 
“socialization of international law” (Sozialisierung des Vélkerrechts). 

Professor Moore’s translation of the Latin text has not only the accuracy 
which was to be expected, but a certain quiet and dignified charm of its own. 
To escape from the length of the sentences was impossible; but he has made 
them conform in structure and punctuation to the rules of English prose. 
English readers have now available the authentic Pufendorf with his style 
somewhat improved. An arduous task has been done with distinction. 

Professor Wright’s translation of the complicated German of the introduc- 
tion shows painstaking effort. He has chosen to retain in his English the 
characteristics of the German syntax, and has so imparted a somewhat for- 
eign flavor to his work. The translation, however, is fluent and clear. Two 
errors should be noted. Monarchomachen (i, 22a) is translated monarchists 
(ii, 19a). It should be rendered, anti-monarchists, or, simply, monarcho- 
machs. Professor Schiicking refers to the sixteenth century doctrines of op- 
position to absolutism, which doctrines were anti-monarchial. The best 
short account of these doctrines is in Figgis, From Gerson to Grotius, in the 
chapter on the Monarchomachi. On page 22a of his introduction, Professor 
Schiicking correctly quotes Pufendorf as saying (i, 130, and ii, 117) in effect 
that the absolute monarch may not alienate his kingdom under any circum- 
stance if title to the Crown rests on popular choice. Professor Wright’s 
translation (ii, 20a) makes Professor Schiicking quote Pufendorf as saying 


that popular choice is an exception permitting such alienation. 
Percy THomas FEnn, JR. 


Latin America in World Politics. By J. Fred Rippy. New York: Alfred A. 

Knopf, 1928. pp. xiv, 286. Index. $4.00. 

Dr. Rippy’s new book is a summary of the historical and current relations 
of the Latin American nations with Europe, Japan and the United States. 
No such book existed, and it meets, in its soundly historical portions, a need 
not only of colleges, for which it is obviously designed, but also of all who 
would keep fresh in their minds or have close at hand, the salient facts of 
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Latin America’s foreign relations. He has marshalled, and evaluated well, 
the facts of history since the Conquest and the tendencies of a century of 
propaganda and politics, and has shown how Spanish “‘ Pan-Hispanism,” the 
‘“‘Pan-Latinism’”’ of French cultural unities with Latin America, the Italian 
emigrants and German political manoeuvering, not to mention British com- 
mercial policy, all drove against the none too solid cliffs of Latin American 
individuality in the earlier years of independence. He balances all these ele- 
ments with rare historical skill, and presents their importance and effects on 
Latin American thought and prejudice with a fine sense of actualities. 

It is therefore rather to be regretted that he leaves the historical method 
behind him when he approaches the problems of recent and present-day 
policies of the United States toward Latin America. Dr. Rippy has been a 
sharp critic of the Department of State, and criticism was to be anticipated, 
but to the reviewer it seems that this book is marred by his adoption of prej- 
udices rather than judicial criticism in his balancing of the present-day 
factors in our Latin American relations. He sees quite no good at all in the 
policies of a well-meaning and perhaps ill-advised Department of State, but 
after all, not a vicious tool of the wicked financiers, as he himself apparently 
feels it has been, when he asks for ‘‘sources of pressure which may be de- 
pended upon to force our national government more definitely from the path 
of semi-imperialistic opportunism.”’ It must be added that Dr. Rippy’s book 
was obviously in type before the Havana Conference and apparently was 
finished in the midst of the author’s disgust over the bunglings in Nicaragua. 
There are many thousands of Americans who would like to see a firm policy 
take the place of opportunism—semi-imperialistic, imperialistic or merely 
diplomatic—but not all of them see that opportunism as a vicious or even as 
merely a hopeless mental bias in our governing group. It is to be regretted 
that so sound an historian as Dr. Rippy proves himself in his earlier pages 
could not find, in the vivid incidents of the current problems of our Latin 
American policy, material for as concise and fair an analysis of the conflicting 
factors here as he did, for instance, in the three chapters dealing with British 
policies in the Western Hemisphere, from Canning to the World War. It 
should be added, however, that Dr. Clarence Haring, in his new South Ameri- 
can book, reviewed elsewhere in this issue, found his entire volume none too 
much for a concise and able survey of the relations of the United States to 
South America, which may explain why Dr. Rippy felt that an ex parte 
opinion was the only way in which he could cover the ground in the two 
chapters which were all his crowded volume would allow him for the same 
topic. 

The British summary is probably the finest of the several surveys of na- 
tional policies toward Latin America that fill the historical portion of Dr. 
Rippy’s work. The presentation of the German relations is extended, but 
seems at times to take on the air of an apology for the Kaiser. One regrets, 
too, Dr. Rippy’s cavalier dismissal of the Pan American Union and the ef- 


§ 
> 

é 


BOOK REVIEWS 937 


forts that have been made in the various Pan American Conferences. Those 
are a part, however, of the caustic passages of criticism of most that North 
Americans have sought to do in the cause of definitive Pan-Americanism. 
Despite all this, however, the notable service of the book in clarifying 
the relations of Latin America to the world—outside the United States—is 
one which commands praise and appreciation. 

WALLACE THOMPSON. 


Das Minoritdtenproblem und seine Literatur. By Jacob Robinson. (Bei- 
trdge zum ausléndischen 6ffentlichen Recht und Vélkerrecht, Heft 6.) Berlin 
& Leipzig: Walter de Gruyter & Co., 1928. pp. 265. Index. RM. 9. 


Mr. Robinson’s book is a bibliography of mainly post-war literature up to 
August, 1927, relative to the problem of European minorities. The reviewer, 
being fairly familiar with this subject, ventures to say that this compilation 
is more complete than anything he has yet seen. 

The first two chapters consist of a bibliography of introductory works deal- 
ing with the question in a general way, as well as a list of periodicals, source- 
material and reports of international conferences which have devoted all or 
most of their deliberations to the minorities problem. The greater part of 
the book contains material divided under the following headings: State and 
Nation; International protection of minorities; The movement of European 
minorities. The literature on the protection of minorities is, in turn, treated 
in three subdivisions based on the main aspects under which this question has 
presented itself to the world. The first includes sources from which the 
protection of minorities derives its authority, such as the peace treaties, 
minority treaties, treaties of reciprocity, and declarations before and deci- 
sions of the League of Nations; the second embraces literature relative to the 
procedure and practice of the League in such matters; and the third compiles 
works dealing with and containing proposals for the betterment both of the 
position of minorities and the methods of dealing with their claims. 

The author, not satisfied with merely enumerating the works included in 
his bibliography, has given a comprehensive and critical summary of their 
contents, indicating their relative importance from a scholarly point of view. 
A great merit of this bibliography is that it is the first of its kind in this field, 
thereby pointing the way to a method much needed to facilitate researches in 
problems of international law. 

In addition to its interest as a, pioneer work, Mr. Robinson’s book will 
prove a very helpful instrument fo all students of the intricate question of 
minorities, a question which has become extremely acute not only for 
Europe but for the whole civilized world. 


Francis DEAK. 
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Das Volkerrechtliche Mandat und seine Anwendung auf Paldstina. Von 
Dr. Manka Spiegel. Wien: Leuschner & Lubensky, 1928. pp. 182. 
Half of this book is devoted to a commentary on the Palestine mandate, 

article by article, with elaborate citations from the mandatory’s legislation 

and reports, discussions in the Mandates Commission and Council, opinions 
of the Permanent Court of International Justice, and other materials. The 
several interesting cases in the Palestine courts on certain articles of the 
mandate seem not to be mentioned. This is preceded by an historical ex- 
position of the formation and application of the Balfour declaration and the 

Palestine mandate. 

The first and smaller part of the book contains a general exposition of the 
mandates system, which is looked upon as a “‘ Zwitterbildung aus staatlich- 
imperialistischem und tiberstaatlich-universalistischem Streben’”’ (Vorwort). 
The author regards “the problem of sovereignty as the central problem in the 
international law mandate, its crux (as one might call the international law 
mandate itself the crux of the League of Nations).” ‘‘By this juristic 
principle,’’ he continues, ‘‘ which here struggles to keep its value uninfluenced 
by politics, there runs a parallel ethical principle which in the same way 
seeks to establish itself, the principle of the lordship of objective right over 
subjective might. One can well say that the outcome of this struggle will 
determine the ultimate fortune of the international law mandate, even to a 
certain degree that of the League of Nations itself’’ (p. 39). 

After reviewing the various theories, the author prefers to attribute 
sovereignty in the sense of “highest competence’’ to the League of Nations, 
though even the League is bound by the principle of ‘‘no annexations,”’ and 
consequently does not “own” the mandated territories (pp. 29-30). The 
appendices contain the Balfour declaration, Wilson’s fourteen points, Article 
22, extracts from the peace treaties, the Palestine mandate, and other im- 


portant documents. 
QuINcCY WRIGHT. 


La souveraineté des états en droit international moderne. By Wiktor Sukien- 
nicki. Paris: A. Pedone, 1927. pp. 423. Bibliography. 

Mr. Sukiennicki’s interesting and exhaustive study of state sovereignty in 
international law is one of an increasing number of recently published treat- 
ises indicative of the renewed importance this problem has assumed for the 
student of international law and political science. 

The author devotes the first part of his book to an analysis of the idea of 
sovereignty and its relation to international law. Starting with its origin in 
the early stages of organized human society, he traces the conception of 
sovereignty as it has developed with the evolution of mankind’s political 
institutions. After explaining the theory of absolute sovereignty, Mr. 
Sukiennicki proves that, if carried to its logical conclusions, this theory is 
incompatible with the existence of international law. He then describes and 
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serutinizes the various attempts to reconcile the theory of absolute sover- 
eignty with the existence of international law: the idea of natural law as pro- 
pounded by Grotius and Vattel; the revival of the school of natural law 
in the doctrines of Duguit and Krabbe; the doctrines of Kelsen and of 
the Viennese school; the theory of self-limitation advanced by Jellinek, 
Treitschke and Lasson, and the French interpretation of this latter theory 
as represented by Mérignhac and Carré de Malberg. A résumé of these theo- 
ries concludes the first part of the book, and Mr. Sukiennicki gives his own 
definition of sovereignty as “the juridical omnipotence of the supreme hu- 
man organization.”’ To the question whether this ‘juridical omnipotence” 
belongs to the state, and whether this “supreme human organization”’ is the 
state, Mr. Sukiennicki gives a negative answer, asserting that a universal 
human society is being formed and that there already exists a universal 
juridical order to which states are subjected (p. 227). 

The second part of the book is a study of the League of Nations which, 
in the author’s opinion, is about to realize a supreme international juridical 
order. The author gives an interesting account of the dominating political 
and legal conceptions under which the League was established and which 
influenced its development in its eight years of life. In conclusion, he ex- 
amines the effects of the League’s existence on the idea of sovereignty, and 
analyzes in detail the exclusive competence of the states, members of the 
League, as demonstrated by the interpretation of articles of the Covenant, 
by the actions taken by the Council in disputes between states, and by the 
jurisprudence of the Permanent Court of International Justice. 

Mr. Sukiennicki presents his subject clearly, although not always con- 
cisely. His analysis of the various concepts of sovereignty is comprehensible 
and enables the reader to form an unbiased opinion of the substance of these 
doctrines, as well as of the historical, political and social influences under 
which they have evolved. The most valuable part of his treatise is undoubt- 
edly that dealing with sovereignty in modern international law, especially 
the transformation of legal and political conceptions brought about by the 
existence of the League of Nations. The short time which has elapsed since 
the League’s birth is of course insufficient to enable anyone to form a definite 
opinion and establish beyond doubt the extent and depth of the changes in 
the conception of sovereignty necessitated by the evolution of this new inter- 
national community. Thus, Mr. Sukiennicki’s theories and reasoning are 
very much open to argument. Nevertheless, his analytical examination of 
the League’s eight years’ practice indicates that we are witnessing the 
transformation of the old international order, based on subordination and 
domination, into the new international order based on codperation. The 
academic value of his treatise is due chiefly to the scholarly manner in which 
he endeavors to forecast the inevitable effects of this transformation on one of 
the fundamental conceptions of international law—that of state sovereignty. 

Francis 
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Fateful Years, 1909-1916. By Serge Sazonov. New York: Frederick A. 
Stokes Co., 1928. pp. 328. $4.00. 

La Politique Russe d’avant-Guerre et la Fin de L’Empire des Tsars, 1904-1917. 
By Baron M. de Taube. Paris: Ernest Leroux, 1928. pp. viii, 412. 
40 francs. 

The memoirs of the former Russian Minister for Foreign Affairs have 
been eagerly awaited by everyone interested in the question of World War 
responsibility. In the years immediately preceding 1914, the ways of 
Russian diplomacy were, like the ways of Bret Harte’s typical Chinaman, 
sometimes ‘‘dark and peculiar,” and it was fondly hoped that in his rem- 
iniscences Sazonov would unravel the tangled skein of Slavic foreign 
policy. As a revelation of the workings of secret diplomacy the memoirs 
are a dismal failure; as an autobiography they are more illuminating. 

Throughout the volume is a note of uncertainty, a lack of that easy 
confidence that marks the lengthy apologia of Poincaré. Even a cursory 
examination of the book indicates at once why Isvolsky confided to Witte 
that Sazonov had ‘“‘no idea of the many problems of Russian policy,” and 
why Witte shared this belief. Indeed, the more one reads this disjointed 
and vague résumé of Russia’s réle in world politics, the more one is reminded 
of Carlyle’s estimate of a famous French foreign minister: ‘“‘M. de Vergennes 
was a mere clerk, a mere clerk with his feet under the table.” 

In Paris, Sazonov did not have access to the files of the Russian Foreign 
Office, so his memoirs are literally memoirs; the documentation is painfully 
inadequate. One can readily forgive certain lapses of a memory over- 
wrought, but it is distressing to see how successfully the former Minister 
for Foreign Affairs could ignore the results of historical research during the 
last decade, and could still maintain an invincible belief in the baleful 
effects of the alleged Potsdam Council, and of the spurious edition of the 
Lokalanzeiger. When one further learns from the memoirs of Baron Taube 
that Sazonov did not know of the existence of the famous Reinsurance 
Treaty of 1887 until it was called to his attention in Paris in January, 1920, 
one can readily agree with Lord Bertie’s opinion that the head of the Russian 
Foreign Office was “without acumen.” 

It was hoped that these memoirs would shed additional light upon 
Russian policy in the Balkans, and would give us a new understanding of 
the réle played by the astute Hartwig, Russian Minister to Serbia. But 
Sazonov’s treatment of this interesting topic is equally devoid of novelty 
or of value, and he passes over the spirited post-war controversy concerning 
the removal of M. George Louis, French Ambassador to Russia, as if it 
were merely much ado about nothing. 

Although friendly to England, Sazonov was ‘profoundly convinced”’ 
that “had the British Government sided with Russia and France on the 
Serbian question from the first, Berlin would not have encouraged Austria 
in its policy of aggression, but would, on the contrary, have advised 
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caution and moderation, and the hour of reckoning between the two hostile 
camps into which Europe was divided would have been postponed for years, 
if not forever.” 

In his discussion of the fateful twelve days that just preceded the out- 
break of the World War, Sazonov pays a warm tribute to the peace-loving 
Czar who, like some modern Cnut, strove vainly to stem the fast rising 
tides of war. There is an interesting paragraph referring to the Czar’s 
telegram of July 29 to Wilhelm II, proposing to submit the Austro-Serb 
dispute to the Hague Tribunal. It is significant to note that Sazonov 
himself did not learn of this important communication until some six months 
after it had been despatched; it is even more significant to note that Sazo- 
nov passes over in silence the special letter addressed to him by the Czar 
on July 27. In this letter the Czar, having not yet ‘‘relinquished all 
hope of peace,’’ suggests the following program: ‘‘ Why should we not try, 
after arriving at an understanding with France and England and then with 
Germany and Italy, to propose to Austria that she should submit her 
dispute with Serbia to investigation by the Hague Tribunal?”” Why Sazo- 
nov did not immediately execute this clear commission from the Czar 
remains unanswered in these memoirs. 

In the discussion of the mooted question of Russian mobilization we 
find the same omissions and the same vague treatment. From the accounts 
of Frantz, Danilov, Dobrorolsky, and from the entries in Baron Schilling’s 
diary, students have been able to reconstruct a comparatively clear picture 
of what happened in St. Petersburg on July 28-30. The transition from 
partial mobilization to general mobilization on July 29, and the return to 
partial mobilization on the night of July 29 upon the receipt of a conciliatory 
telegram from Wilhelm II, is given a dramatic setting in the account of 
Dobrorolsky. In the famous trial in 1917, General Sukhomlinov gave out 
an even more colorful interpretation of these fast changing phases of Rus- 
sian mobilization. In the memoirs of Sazonov there is no mention whatever 
of the stirring events of the 29th of July. 

Fortunately, many of the deficiencies in the memoirs of Sazonov are well 
compensated for in the admirable reminiscences of Baron Taube. Taube 
was intimately associated with Lamsdorff, Isvolsky, and Sazonov, and his 
pen pictures of these successive Ministers for Foreign Affairs are worthy of 
Sainte-Beuve. The character of Isvolsky intrigued him. ‘Brilliantly 
endowed by nature,”’ Isvolsky early attracted attention as a student in the 
Lycée Impérial Alexandre. The student body of this school was drawn 
from the first families of Russia, and from these select associates Isvolsky 
soon learned the lesson of social exclusiveness. Snobbish, vain, and devoid 
of humor, Isvolsky fancied that he brought to the réle of Foreign Minister 
a dignity and aplomb that the modest Lamsdorff never possessed. In 
contrasting Isvolsky with Lamsdorff, Baron Taube likens the latter to 
an “‘ancient and precious cup of gold, filled with bad lemonade,” while 
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Isvolsky, in comparison, appears as a “large bottle’’ of one of the “‘ better 
brands of champagne.” 

It is interesting to learn that both Stolypine and the Czar favored the 
appointment of Martens, the distinguished Russian scholar, as the successor 
of Isvolsky in the Foreign Office. But the opposition of the Empress 
Alexandra and of Isvolsky himself defeated such a move, and the office 
was given to Serge Sazonov. In comparison with Isvolsky, Baron Taube 
regards Sazonov as distinctly his inferior. While he believes that ‘‘it would 
be entirely unjust to describe the latter as one possessing but little intel- 
ligence,’’ yet he believes that it ‘“‘is nevertheless true that his spirit, as is 
so often the case with true Russians, was dominated by his emotions. 
Sickly by nature, exquisitely sensitive and somewhat sentimental, nervous 
and at the same time a neurasthenic, M. Sazonov was the type par excellence 
of ‘l’esprit féminin slave,’ big-hearted and generous, but feeble and uncertain, 
whose impressions and intuitions underwent constant change, who rebelled 
at every effort at sustained thought, and who was incapable of pursuing 
any train of thought to its logical end.” 

But it is not only in colorful pen pictures of Russian diplomats that 
Baron Taube excels; his volume is the most scholarly interpretation that 


we have of Russian foreign policy from 1904 to 1917. 
CuarRLes C. TANSILL. 


La Anexién de Centro América a México. By Rafael Heliodoro Valle. 
Mexico: Secretaria de Relaciones Exteriores, 1928. Tomo II, pp. 469. 
(Num. 24 Archivo Histérico Diplomdtico Mexicano.) 

This volume contains 292 documents varying in length from a few lines 
to several pages. They are arranged in strict chronological order and extend 
from October 4, 1821, to December 31, 1822, only six falling within the 
former year. Some are official, others are unofficial. Among them are 
records of actions of the national legislative body in Mexico, and of provin- 
cial or municipal bodies or juntas in various localities in Central America. 
Letters, speeches, announcements, and proclamations of civil and military 
officials are found, also many communications and pronouncements of 
private individuals, high churchmen and others. All relate more or less 
closely to the annexation of the Central American provinces to Mexico. 
Most favor, but some oppose or resist, the union. A few documents ap- 
pear to have been copied from unpublished archival material, but most 
are reprinted from publications (archival collections, legislative proceedings, 
gacetas, diarios, newspapers, histories, memoirs, etc.), some published in 
Mexico, some in Central America, and a few elsewhere. Each document 
is preceded by a convenient caption describing its nature and content, 
which varies in length from one or two to five or six lines; and the repro- 
ductions of these captions constitute the “‘Indice”’ or list of contents which 
occupies the last 21 pages of the volume. 
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From the editor’s prefatory statement it appears that two more volumes 
on the subject are to be expected. When completed the collection will 
be found to contain much valuable material for students of the beginnings 
of nationality in Central America and of the brief Iturbide period in Mexico. 

R. MANNING. 


Ontwikkeling en Codificatie van de Diplomatieke Voorrechten. By Jan 
Louis Frederik Van Essen. (Doctor’s dissertation, University of Utrecht.) 
The Hague: 8. Gonda Quint, 1928. pp. xii, 227. 


The merits of some of the doctors’ dissertations which reach us occasion- 
ally from the great universities of Holland make one wish that they were 
written in English or French so as to be available to a larger public. The 
present volume, for example, is a very useful little treatise on the ‘‘ De- 
velopment and Codification of Diplomatic Privileges’”’ which contains much 
information for convenient reference not usually found in a thesis. In 
fact, it may perhaps be questioned whether Dr. Van Essen should have 
attempted to crowd quite so much into the 191 pages of his text. For 
although the title of the book only mentions “diplomatic” privileges, the 
author devotes the entire second chapter (pp. 91 to 122, which latter page, 
incidentally, is erroneously numbered 221) to consular immunities as well. 

The author carefully examines and quotes many of the leading authori- 
ties in connection with his discussion of the usual questions of personal 
immunity, freedom from arrest, exemption from taxation, jurisdictional 
immunities, ete., and very logically divides all privileges into two categories: 
(a) those necessary and essential for the unhampered exercise of the official 
functions of an officer; and (b) those accorded as a matter of courtesy 
though not always strictly necessary. Normally, of course, the receiving 
state will voluntarily grant to foreign diplomats many privileges of the 
second category but, as Dr. Van Essen points out, it would be better if 
more precision and uniformity in practice could be achieved through inter- 
national agreements or codification. It is largely a question of reconciling 
the right of a state to insist upon the observance and enforcement of its 
laws for the protection of the life and property of its citizens, with the 
requirement that the official be not subjected to any restraint incompatible 
with the performance of his duties. It is obvious that under these cir- 
cumstances there is much room for immunités de courtoisie, an inexpensive 
but very effective means of fostering international good will. 

Chapter III contains a considerable amount of new material, as it deals 
with the status of semi-diplomatic officers or, as the French put it, personnes 
investies de fonctions d’intérét international, who have become particularly 
numerous since the war. In addition to international judges and arbi- 
trators, and agents and counsel in law suits between nations, we now have 
the members and other officials of the Council and Assembly of the League 
of Nations and the League staff at Geneva, not to mention the delegates 
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to countless international gatherings under the auspices of the League or 
as an aftermath of the Pan American Conferences. 

The value of the little book is enhanced by the fact that it is thoroughly 
up-to-date. Among the illustrations used are such recent incidents as the 
raid by the British authorities of the offices of the Soviet Trade Delegation 
in London (Arcos Ltd.) in May, 1927, and the rupture of relations between 
Yugoslavia and Albania in June, 1927, following upon the arrest by the 
Albanian authorities of the interpreter of the legation of Yuogoslavia at 
Tirana. Some of the results of the International Commission of American 
Jurists which met at Rio de Janeiro (April-May, 1927) are also referred to, 
but it was probably too late to comment on the new agreement between 
Sweden and Soviet Russia which was signed on October 8, 1927, and which 
contains the interesting provision that the diplomatic immunity of the 
principal Soviet Trade Delegate in Stockholm, or his deputy, shall not 
prevent legal proceedings against the delegation as a whole. 

In the appendix we find the French texts of the Cambridge (1895) and 
Venice (1896) rules regarding diplomatic and consular immunities, re- 
spectively, as well as other documents on the same subject. There is also 


a list of cases cited and a brief bibliography. 
CornELIus Van H. ENGERT. 


Les Mandats Internationaux—Les principes généraux du régime des Mandats. 
Par D. F. W. Van Rees. Paris: Rousseau & Cie., 1928. pp. vi, 259. Fr. 30. 


The first part of this book, recently reviewed in these columns (Vol. 22, 
p. 485), dealt with the functions of the League and its organs in the mandates 
system. The present volume deals with the obligations of the mandatories 
in the territories. The first chapters, emphasizing the mandatories’ want of 
sovereignty in the areas, draw conclusions from their independent status 
with respect to the inhabitants, the territory and public property within it. 
The danger that this independent status created for the benefit of the in- 
habitants might in fact prove disadvantageous through depriving them of 
the benefit of the mandatory’s treaties and sufficient stability of status to 
attract capital is discussed, as are the effective steps which the League and 
the mandatories have taken to eliminate it. 

Further chapters discuss in detail the problems which have arisen in the 
Permanent Mandates Commission with respect to the observation by the 
mandatories of their duty to recognize the independent status of the terri- 
tories and to follow the prescriptions of the mandates for the benefit of third 
Powers and for the benefit of the natives. Difficult and delicate questions 
have arisen over the open door, freedom of worship, demilitarization, finan- 
cial autonomy, traffic in alcohol, forced labor, slavery, and land policy, and 
the record indicates close coéperation between the mandatories and the 
League in their solution. In no case has a mandatory resisted an interpre- 
tation finally decided by the Council, though sometimes they have come nearit. 
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M. Van Rees’s two volumes constitute the most complete as well as most 
authoritative exposition of the mandates system and will be welcomed by 


students of this novel institution. 
Quincy WRIGHT. 


L’influence de la Partie XIII du Traité de Versailles sur le développement 
de droit international public et sur le droit interne des Etats. By H. Van 
Zanten. Leyden: E. J. Brill, 1927. pp. viii, 157. Index. 

This treatise, which discusses a number of interesting questions of 
international law, is built about the International Bureau of Labor created 
by Part XIII of the Treaty of Versailles. 

The work commences with an account of the genesis of the Labor Bureau, 
including a history of the experimental gatherings preceding its institution 
and containing the germ of ideas from which it finally blossomed. The 
author finds, however, that “the results of twenty-four years of inter- 
national congresses was inconsiderable. The two conventions of 1906 
constituted the greatest success, and notwithstanding the foundation of 
an international association, to which there was attached a permanent 
office, it was not in a position to accomplish more. The principal reason 
was that the governments were not interested.”” Of course, as is well 
known and as the writer develops, this situation became changed at the 
time the Versailles Treaty was framed. 

Passing quickly from the historical discussion, the author considers 
whether a state which has ratified a treaty or adheres to it is by that act 
bound by its provisions which are contrary to the law in force in the country. 
To this he gives an affirmative answer and finds this of importance in dis- 
cussing the effect of the portion of the Versailles Treaty under consideration. 

The work at times approaches a treatise on points of international law, 
and is especially full in examining the meaning and limitations of ‘‘in- 
dependence”’ and that much abused and little understood word ‘‘sover- 
eignty.”’ “Exterior sovereignty,’ he finds, ‘‘comprehends in résumé the 
following rights conferred by the law of nations in relation to other states: 
the right of war, the right to conclude treaties, and the right of diplomatic 
representation. Interior sovereignty comprehends autonomy without 
interference from any other power.” The question may arise these days 
when it is proposed to outlaw war, whether it is correct to say that sover- 
eignty in any just sense includes the right to make war; whether its waging 
is not an abuse of power rather than a right of sovereignty. Might it not 
as well be said that because men are independent human beings they 
possess the sovereign right to kill each other? Nevertheless, the dis- 
cussion by Dr. Van Zanten is full of interest. 

The powers given the Bureau of Labor are very fully examined from the 
theoretical and legal side rather than that of the Bureau in practical opera- 
tion. 
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The book includes annexes of Part XIII of the Treaty and procedural 
clauses. 
Jackson H. Ra.sTon. 


The Origins of the League Covenant, Documentary History of Its Drafting. 
By Florence Wilson. London: Leonard and Virginia Wolf, 1928. pp. 
210. 


This is a useful:annotation of the articles of the Covenant of the League 
of Nations, issued under the auspices of the Association for International 
Understanding. Miss Wilson, formerly Librarian of the League of Nations, 
has undertaken ‘‘to describe the drafting of the Covenant of the League 
of Nations, and, by tracing the attitude of representatives of each country 
to its terms, to give an interpretation of the Covenant by the men who 
drafted it.”’ For this purpose each article of the Covenant is annotated, 
with references to the minutes of the Commission on the League of Nations 
set up by the Paris Peace Conference; and in some instances the minutes 
of the Supreme Council at Paris and the Preliminary Peace Conference 
protocols are referred to. While the volume does not, in any way, displace 
the more complete work of Mr. David Hunter Miller,’ it will serve as a 
convenient handbook for tracing the history of expressions in the Cov- 
enant as they were evolved in the discussions at Paris. The reproduction 


of various preliminary suggestions and drafts of the Covenant in the ap- 
pendices (which cover more than half the volume) ought also to prove 
helpful to commentators on the Covenant. 


MANLeEy O. Hupson. 


BOOK NOTES 


Talleyrand (1754-1838). By G. Lacour-Gayet. Paris: Payot, 1928. 
pp. 427. Fr. 40. Like the two volumes on Talleyrand’s Ministeres by 
M. Dupuis, published by the French Society of Diplomatic History some 
years ago, M. Lacour-Gayet’s study of the diplomatic career of the ex- 
Bishop of Autun is largly a commentary on the latter’s own carefully 
selective memoirs. To allow Talleyrand’s fame to rest upon his own version 
of the great events in which he played a part would be to accept a curious 
evaluation of his long and tortuous career. Yet the shortcomings of this 
arch-diplomat as a private individual have not blinded either of his latest 
biographers to certain notable characteristics in his favor. Talleyrand 
might betray, in turn, kingdoms, republics and empires, yet he remained 
true, in his own conception at least, to the best interests of France. To 
American students of diplomatic history the most interesting chapters of 
this first instalment (covering the years 1754 to 1799) are those dealing 


1 Miller, David Hunter, The Drafting of the Covenant. 2 Vols. New York: Put- 
nam, 1928. 
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with his exile in the United States, 1794-1796. It is significant to learn 
that Talleyrand was convinced by his own observations that even at this 
early period American foreign policy had much more in common with that 
of Great Britain than with the new French Republic. In view of his 
disgraceful conduct of the ‘“X. Y. Z.” affair, it is also interesting to note 
that the future Foreign Minister of the Directory formed during his stay 
among us a very low opinion of our financial probity—due to certain un- 
fortunate experiences with private individuals—a fact which may well ex- 


plain his misconception of John Marshall and his colleagues. 
W. P. C. 


Vélkerrechtsfragen. Edited by Heinrich Pohl and Max Wenzel. Berlin: 
Ferd. Diimmler, 1928. pp. 52. Mk. 2.75. This is the 23d number of a 
series of short expositions and studies on problems of international law by 
Judge Ernst Keetman, the particular subject being the Avoirs en numéraire 
(cash assets) dealt with in Articles 296 and 297 of the Versailles Treaty. 

Die Probléme der Demokratie. By Drs. Carl Schmitt, H. Heller, M. H. 
Boehm, E. Michel, F. Berber, and a foreword by Dr. Arnold Wolfers. 
Berlin-Gruenewald: Walther Rothschild, 1928. pp. xii, 97. Mk.6. This 
is Vol. 5, first series, of studies in political science issued by the Hoch- 
schule in Berlin and the Institute for Foreign Politics in Hamburg. Based 
upon a study of present political problems, it is an attempt to formulate 
the fundamental principle of all political problems. The authors present 
different subjects and viewpoints, but each employs the philosophical ap- 
proach, and the work may therefore be commended to students of recent 
political theory. 

Vertraglicher Schutz gegen Schwankungen des Geldwertes. By Dr. Arthur 
Nussbaum. Berlin & Leipzig: Walter de Gruyter & Co., 1928. pp. 95. 
Mk. 5. This is the first number of a new journal called Beitrdége zum aus- 
lindischen und internationalen Privatrecht, issued by the Institute for For- 
eign and International Private Law under the direction of Professor Ernst 
Rabel of the University of Berlin. It is a very thorough study of the fluc- 
tuations of money values in different countries and their significance in 
international problems. An appendix gives laws, ordinances and decrees 
showing practice in six different jurisdictions. 

Das Deutschtum Kongresspolens. By Andreas Miickler. Leipzig & 
Wein: Franz Deuticke, 1927. pp. iv, 88. Mk. 4. A critical statistical 
study of racial minorities in a hitherto neglected field, Congress Poland, 
t. e., Poland as delimited and handed over to Russia by the Congress of 
Vienna, 1815. The author estimates that in 1897 there were in this region 
407,000 Germans; in 1927 the number had decreased to 320,000. 

Die aligemeinen Rechtsgrundsdtze im Voélkerrecht. By Dr. Jean Spir- 
opoulos. Verlag des Instituts fiir Internationales recht, Universitat 
Kiel, 1928. pp.x,71. Mk.6. Clause 3, Article 38, of the statute creating 
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the Permanent Court of International Justice reads: ‘‘The Court shall 
apply ... the general principles of law recognized by civilized nations.” 
Whether these principles should be based upon positive law (treaties, 
customs) or upon natural law, is the question here discussed in a very thor- 
ough and interesting manner. Teachers of jurisprudence and international 
law will find this study very informing. 

Karu F. 


Annals of the American Academy of Political and Social Science. (Vol. 
CXXXVIII) Philadelphia, July, 1928. pp. 204. Index. This issue of the 
Annals entitled “Some Aspects of the Present International Situation,” 
contains a number of papers by publicists and experts dealing with various 
phases of the following topics: Foreign Investments and Foreign Policy, 
China and American Foreign Policy, Recent Aspects of Our Relations with 
Latin America, the Present Situation in Russia and Its Relation to American 
Foreign Policy, the Arbitration Policy of the United States, the Present and 
Future of Disarmament. 


La France et les Etrangers. By Charles Lambert. (Paris: Librairie 
Delagrave, 1928. pp. 155.) This brochure is the second by the author 
dealing with foreigners in France. The first was noticed in the last issue of 
this JouRNAL, page 724. The present booklet deals with the subjects of 
depopulation, immigration, and naturalization. An appendix contains the 


text of the French nationality law of August 10, 1927. 


Rechtsvergleichendes Handwérterbuch fiir das Zivil-und Handelsrecht des 
In-und Auslandes. Edited by Dr. Franz Schlegelberger and others. (Berlin: 
Franz Vahlen, 1928. Vol. II, Parts 2-5. pp. 81-160, 161-240, 241-400. 
Each part M. 5.) A description of this comparative law lexicon was con- 
tained in a notice of the first parts of Volumes I and II, published in the 
April, 1928, issue of the JouRNAL, page 497. The four parts of Volume II 
now received respectively include the headings: Aktiengesellschaft-All- 
gemeine Giitergemeinschaft; Allgemeine Giitergemeinschaft-Anwachsung 
im Erbrecht; Anwachsung im Erbrecht-Bedingung. 


The Treaties of 1778 and Allied Documents. (Baltimore: The Johns 
Hopkins Press, 1928. pp. xxv, 70. $2.50.) This attractively printed and 
bound volume is Cahier I of historical documents published by the recently 
organized Institut Frangais de Washington. It is edited by G. Chinard, and 
has an introduction by James Brown Scott. Part I contains extracts from 
the Journals of Congress dealing with the plan of the treaties and the instruc- 
tions to the American agent. Part II contains the English and French texts 
of the treaties of amity and commerce, alliance, and the separate and secret 
act, printed in parallel columns and reproduced from the original manu- 
scripts in the Department of State. Part III consists of an extract from the 
Journals of Congress dealing with the ratification of the treaties. 
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Manuel de Droit International Privé. By André Weiss. Supplement. 
(Paris: Recueil Sirey, 1928. pp. 67.) This Supplement, printed as an 
appendix to the 9th edition of the author’s work, which was reviewed in this 
JOURNAL, Vol. 20, 1926, page 428, deals with the French law of nationality 
of August 10, 1927. 

GrorGce A. Finca. 
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